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8/14/2020 Court Explorer | Oakland County, Michigan

Trial Court Docket Entries

Court Explorer
& Register of Actions € Go Back

Case Number

2018-266476-FH

Entitlement

PEOPLE vs. BROWN CLEOPHAS ANDREW

N #S:+1:8 020T/L1/8 DSIN A4qQ AIATADTY

Judge Name

D. LANGFORD MORRIS

Case E-Filed

YES

Case Filed

03/30/2018

Case Disposed

03/21/2019
Date Code Desc
08/06/2020 PTH PRE-TRIAL HELD
08/06/2020 OTH CONT STAY
08/06/2020 AJR ADJOURN AWAITING REPORT OPINION
08/06/2020 APC ADJ-COUNSEL 08062020 TO 12102020 BY ORDER
08/06/2020 APR DATE SET FOR PRETRIAL ON 12102020 11 00 AM Y
06/15/2020 JNA JUDGE NOT AVAILABLE
06/15/2020 AP| ADJ-JUDGE 07302020 TO 08092020 BY ORDER
06/15/2020 APR DATE SET FOR PRETRIAL ON 08092020 08 30 AM Y
06/15/2020 SE SCHEDULING ERROR
06/15/2020 AP ADJ-JUDGE 08092020 TO 08062020 BY ORDER
06/15/2020 APR DATE SET FOR PRETRIAL ON 08062020 08 30 AM Y
05/21/2020 JNA JUDGE NOT AVAILABLE ADMIN EMERGENCY
05/21/2020 AP| ADJ-JUDGE 05212020 TO 07302020 BY ORDER
05/21/2020 APR DATE SET FOR PRETRIAL ON 07302020 08 30 AM Y
03/26/2020 AJR ADJOURN AWAITING REPORT APPEAL

1a
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8/14/2020 Court Explorer | Oakland County, Michigan

Trial Court Docket Entries t?g
Date Code Desc A
03/26/2020 APC ADJ-COUNSEL 03262020 TO 05212020 BY ORDER %
03/26/2020 APR DATE SET FOR PRETRIAL ON 05212020 08 30 AM Y g
01/22/2020 MPR MOTION PRAECIPE FILED FOR 01292020 JUDGE 03 g
01/22/2020 MTN MOTION FILED PERMIT TRAVEL 5
01/22/2020 NOH NOTICE OF HEARING FILED g
01/22/2020 POS AFFIDAVIT/PROOF OF SERVICE FILED E
12/20/2019 APR DATE SET FOR PRETRIAL ON 03262020 08 30 AM Y g
12/19/2019 PTH PRE-TRIAL HELD §
12/12/2019 DAU DEFENDANT/ATTY UNAVAILABLE ﬁ
12/12/2019 APC ADJ-COUNSEL 12122019 TO 12192019 BY ORDER ﬁ
12/12/2019 APR DATE SET FOR PRETRIAL ON 12192019 08 30 AM Y E
12/12/2019 ADJ ORDER OF ADJOURNMENT FILED FINALL PRETRIAL

CONFERENCE
12/12/2019 STP STIPULATION FILED ADJ CONFERENCE
10/16/2019 ORD ORDER FILED COA
08/30/2019 APR DATE SET FOR PRETRIAL ON 12122019 08 30 AM Y
08/29/2019 PTH PRE-TRIAL HELD
08/29/2019 OTH CONTINUED STAY
08/07/2019 SEN SENT TO COA/FTP/JM
07/24/2019 NTC NOTICE FILED REQ FOR FILE COA
07/10/2019 DM DEFENSE MOTION PERMISSION TO TRAVEL - GRTD
07/10/2019 ORD ORDER FILED GRANT MTN FOR PERMISSION TO TRAVEL TO
FL

07/10/2019 ORD ORDER FILED RE MTN FOR PERMISSION TO TRAVEL TO MS
06/28/2019 AD) ORDER OF ADJOURNMENT FILED PRETRIAL
06/27/2019 AR ADJOURN AWAITING REPORT OPINION
06/27/2019 APC ADJ-COUNSEL 06252019 TO 08292019 BY ORDER
06/27/2019 APR DATE SET FOR PRETRIAL ON 08292019 08 30 AM Y
06/17/2019 ORD ORDER FILED COA
05/15/2019 NTC NOTICE FILED FILING TRANSCRIPT
05/15/2019 TRN TRANSCRIPT FILED EVIDENTIARY HRG 01/23/19

2a
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8/14/2020

Date

05/09/2019

05/08/2019
05/08/2019
05/01/2019
05/01/2019
05/01/2019
03/25/2019
03/22/2019
03/21/2019
03/21/2019
03/21/2019
03/21/2019
02/27/2019
01/31/2019
01/29/2019
01/29/2019
01/29/2019
01/29/2019
01/29/2019
01/29/2019
01/29/2019
01/29/2019
01/25/2019
01/23/2019
01/17/2019
01/17/2019
01/17/2019
01/09/2019
01/09/2019

01/09/2019

Code

ORD

DM
DM
MPR
POS
MTN
ORD
APR
PTH
FD

SY

OPN
ORD
PTH
AR
APC
APR
AR
APC
APR
OTH
OTH
DM
AID
APC
APR
APR
DM

ORD

Trial Court Docket Entries

Court Explorer | Oakland County, Michigan

Desc

ORDER FILED SUSPEND RANDOM TESTING/DENY MTN TO
TRAVEL

DEFENSE MOTION AMEND BOND TO TRAVEL - DEN W/O PREJ
DEFENSE MOTION AMEND BOND NO DRUG TESTING - GRTD
MOTION PRAECIPE FILED FOR 05082019 JUDGE 03
AFFIDAVIT/PROOF OF SERVICE FILED

MOTION FILED AMD BOND CONDITIONS

ORDER FILED GRANT MTN FOR STAY OF PROCEEDINGS

DATE SET FOR PRETRIAL ON 06272019 08 30 AM Y

PRE-TRIAL HELD

FINAL DISPOSITION

N #S:+1:8 020T/L1/8 DSIN A4qQ AIATADTY

STAY

MOTION STAY CASE 90 DAYS - GRTD

OPINION FILED RE MTN SUPPRESS EVIDENCE

ORDER FILED PRETRIAL

PRE-TRIAL HELD

ADJOURN AWAITING REPORT OPINION
ADJ-COUNSEL 01292019 TO 03212019 BY ORDER
DATE SET FOR PRETRIAL ON 03212019 08 30 AM Y
ADJOURN AWAITING REPORT OPINION
ADJ-COUNSEL 01292019 TO 03252019 BY ORDER
DATE SET FOR TRIAL ON 03252019 08 30 AM Y
FINDING OF FACT FILED

PEOPLES FINDINGS OF FACT & CONCLUSION OF LAW FILE
DEFENSE MOTION SUPPRESS EVIDENCE - TUA
ADJOURN FOR INVESTIGATION/DISCOVERY
ADJ-COUNSEL 01172019 TO 01232019 BY ORDER
DATE SET FOR PRETRIAL ON 01232019 08 30 AM Y
DATE SET FOR EVIDNT HRG ON 01232019 10 00 AM Y
DEFENSE MOTION EV HRG - GRTD

ORDER FILED GRANT MTN EVID HRG

d
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Trial Court Docket Entries t?g
Date Code Desc A
01/08/2019 POS AFFIDAVIT/PROOF OF SERVICE FILED %
01/08/2019 RES RESPONSE FILED TO MTN SUPPRESS EVID g
01/02/2019 MPR MOTION PRAECIPE FILED FOR 01092019 JUDGE 03 g
12/28/2018 SE SCHEDULING ERROR 5
12/28/2018 APJ ADJ-JUDGE 01172019 TO 01222019 BY ORDER g
12/28/2018 APR DATE SET FOR PRETRIAL ON 01222019 08 30 AM Y E
12/20/2018 MTN MOTION FILED DISMISS FOR LACK OF PROBABLE CAUSE g
12/20/2018 BRF BRIEF FILED SUPPT MTN TO DISMISS LACK PROBABLE CAUSE §
12/20/2018 NOH NOTICE OF HEARING FILED ﬁ
12/20/2018 POS AFFIDAVIT/PROOF OF SERVICE FILED ﬁ
12/20/2018 WLT WITNESS LIST FILED /EXH E
11/30/2018 APR DATE SET FOR PRETRIAL ON 01172019 08 30 AM Y
11/30/2018 APR DATE SET FOR TRIAL ON 01292019 08 30 AM Y
11/30/2018 ORD ORDER FILED PRETRIAL
11/29/2018 PTH PRE-TRIAL HELD
10/25/2018 PTH PRE-TRIAL HELD
10/25/2018 AID ADJOURN FOR INVESTIGATION/DISCOVERY
10/25/2018 APC ADJ-COUNSEL 10252018 TO 11292018 BY ORDER
10/25/2018 APR DATE SET FOR PRETRIAL ON 11292018 01 30 PM
09/14/2018 WPS WORKING ON PLEA/SETTLEMENT
09/14/2018 APC ADJ-COUNSEL 09132018 TO 10252018 BY ORDER
09/14/2018 APR DATE SET FOR PRETRIAL ON 10252018 08 30 AM Y
09/14/2018 APP APPEARANCE FILED
09/13/2018 PTH PRE-TRIAL HELD
08/28/2018 NTC NOTICE FILED DISTRICT CT ARRAIGNMENT
08/14/2018 APR DATE SET FOR PRETRIAL ON 09132018 08 30 AM Y
08/14/2018 ORD ORDER FILED GRANT MTN WDRAW/SET HRG
08/13/2018 DM DEFENSE MOTION COUNSEL WITHDRAWAL - GRTD
08/09/2018 PTH PRE-TRIAL HELD
08/09/2018 DM DEFENSE MOTION COUNSEL WITHDRAWAL - TUA

a
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Date

06/01/2018
05/31/2018
05/31/2018
05/31/2018
05/10/2018
05/10/2018
05/10/2018
05/10/2018
04/13/2018
04/12/2018
04/09/2018
04/03/2018
04/02/2018
03/30/2018
03/30/2018
03/30/2018
03/30/2018
03/30/2018
03/30/2018
03/30/2018
03/30/2018
03/30/2018
03/30/2018
03/30/2018
03/30/2018
03/30/2018
03/30/2018
03/30/2018
03/30/2018

03/30/2018

Code
ORD
PTH
APR
APR
PTH
AID
APC
APR
APR
ARR
GIF
DCR

CTN
SID
DOF
CCA
DCX
DOB

CHG

CHG

CHG

COB

Trial Court Docket Entries

Court Explorer | Oakland County, Michigan

Desc

ORDER FILED PRETRIAL

PRE-TRIAL HELD

DATE SET FOR PRETRIAL ON 08092018 08 30 AM Y
DATE SET FOR TRIAL ON 08132018 08 30 AM Y
PRE-TRIAL HELD

ADJOURN FOR INVESTIGATION/DISCOVERY
ADJ-COUNSEL 05102018 TO 05312018 BY ORDER
DATE SET FOR PRETRIAL ON 05312018 08 30 AM Y
DATE SET FOR PRETRIAL ON 05102018 08 30 AM Y
ARRAIGNMENT IN COURT

GEN INFO FILED

N #S:+1:8 020T/L1/8 DSIN A4qQ AIATADTY

DISTRICT COURT RETURN FILED

NTC CT ADMN FILED

NOTICE FROM COURT ADMINISTRATOR FILED
PROSECUTORS ORDER 18-51375

ARRESTING AGENCY: OAKLAND COUNTY SHERIFF'S DEPT.
52/2 DISTRICT COURT 18-000099

CENTRAL TRACT 63-18-051375-01

STATE ID 2591110P

DATE OF OFFENSE 11/24/17

ARRAIGNMENT - THU, 04122018 AT 0830AM
EXAM FOR 03/30/18 WAIVED

BIRTH YEAR - 55

750.227 CARRYING A CONCEALED WEAPON
BOUND OVER AS CHARGED

257.6256B OWI/PER SE - 2ND OFFENSE
BOUND OVER AS CHARGED

750.237 POSS FA U/INFL

BOUND OVER AS CHARGED

CONDITIONS ON BOND

a
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8/14/2020

Date

03/30/2018
03/30/2018
03/30/2018
03/30/2018
03/30/2018
03/30/2018
03/30/2018
03/30/2018

03/30/2018

Code

BON

APR

APR

APR

APR

Court Explorer | Oakland County, Michigan

Trial Court Docket Entries

Desc

BOND POSTED BY: DEFENDANT

ADDRESS: 16155 MEREDITH CT.

LINDEN MI 48451

TYPE: PERSONAL BOND

AMOUNT: $5,000

DATE SET FOR PRETRIAL ON 04122018 08 30 AM

DATE SET FOR ARRAIGNMEN ON 04122018 08 30 AM Y 09
DATE SET FOR ARRAIGNMEN ON 04122018 08 30 AM Y 03

DATE SET FOR ARRAIGNMEN ON 04122018 08 30 AM Y 03

ContactUs | FOIA | Privacy/Legal | Accessibility | HIPAA

a
https://courtexplorer.oakgov.com/OaklandCounty/SearchCases/ViewPrintableVersion?Type=RoA
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LI11.12/231/2@18.11;14:874299
efendant's Motion to Dismiss with Brief

Zm  18-266476-FH

LT

STATE OF MICHIGAN D. LANGFORD MORRIS
IN THE 6" JUDICIAL CIRCUIT COURT F’EOF’LE v BROWN CLEOPHA
FOR THE COUNTY OF QAKLAND

PEOPLE OF THE STATE OF MICHIGAN,

INd #S:+¥:8 020T/L1/8 DSIN £ AIATIDTY

Plaintiff, CASE NO: 18-266476-FH
vs. JUDGE: D. LANGFORD MORRIS
CLEOPHAS ANDREW BROWN, DEFENDANT’S MOTION TO DISMISS
Defendant. FOR LACK OF PROBABLE
CAUSE TO ARREST DUE TO
VIOLATIONS OF MCL 28.428
AND REQUEST FOR EVIDENTIARY
HEARING
Jeffrey Daniel Zeman (P76610) ZACHARY RACE GLAZA:(P8003%) S
Oakland County Prosecutor’s Office SHAWN DANETTE GLA?A (P7‘@6) Fatas
Antorney for the Plaintiff Attorney(s) for defendam =1 é )
1200 N. Telegraph 920 Hoffman Ave ) g
Pontiac, MI 48341 Royal Oak, MI 48067 e T
(248) 858-1000 (248) 955-3803 = ;_-2 i
(248) 206-5923- fax w i
’. .\ .r_r-; a:
o “

DEFENDANT’S MOTION TO DISMISS FOR LACK OF PROBABLE
CAUSE TO ARREST DUE TO VIOLATIONS OF MCL 28.428

AND REQUEST FOR AN EVIDENTIARY HEARING
NOW COMES, Defendant Cleophas Brown, by and through his undersigned attorney,
Zachary Race Glaza, and hereby moves this Honorable Court to dismiss the charge of carrying a
concealed weapon (contrary to MCL 750.227(2)) for lack of probable cause to arrest due to
violations of MCL 28.428 and request for an evidentiary hearing. Defendant’s legal and factual
support is fully explained in the attached brief in support.

Respectfully submitted,

Ratg Glaza (P80036)
ney for*Defendant

7a
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ﬁetlendant otion to Dismiss with Brief
o 18-266476-FH

IR

STATE OF MICHIGAN JUDGE D LANGFORD MORRIS
IN THE 6'* JUDICIAL CIRCUIT COURT PEQOPLE v BROWN.CLEOPHA
FOR THE COUNTY OF QAKLAND

PEOPLE OF THE STATE OF MICHIGAN,

Plaintiff, CASE NO: 18-266476-FH
vs, JUDGE: D. LANGFORD MORRIS
CLEOPHAS ANDREW BROWN, BRIEF IN SUPPORT OF
Defendant. DEFENDANT’S MOTION TO DISMISS
FOR LACK OF PROBABLE
CAUSE TO ARREST DUE TO
VIOLATIONS OF MCL 28.428
AND REQUEST FOR EVIDENTIARY
HEARING
Jeffrey Daniel Zeman (P76610) ZACHARY RACE GLAZA (P80036)
Oakland County Prosecutor’s Office SHAWN DANETTE GLAZA (PTT}J 6)
Attorney for the Plaintiff Attorney(s) for defendant «-»' = = “—:‘ -
1200 N. Telegraph 920 Hoffman Ave S e e
Pontiac, MI 48341 Royal Oak, MI 48067 i & 2%
(248) 858-1000 (248) 955-3803 o ~ e
(248) 206-5923- fax = s
= = i
BRIEF IN SUPPORT OF =] e ie

DEFENDANT’S MOTION TO DISMISS FOR LACK OF PROBABLE
CAUSE TO ARREST DUE TO VIOLATIONS OF MCL 28.428

AND REQUEST FOR AN EVIDENTIARY HEARING

Statement of Facts — Instant Offense

On November 24, 2017, Deputies Johnson, Harris, and Elinski (hereinafter JOHNSON,
HARRIS, and ELINSKI, respectively) of the Oakland County Sheriff’s Office (hereinafter OCSO)
were dispatched to the area of Dixie Highway and Deer Lake Road to respond to a property damage
accident involving a black Escalade.! After making contact with the alleged driver of the Escalade,

the defendant Cleophas Andrew Brown (hereinafter BROWN), JOHNSON began an operating

! The factuat allegations are based on Qakland County Sheriff’s Office CR 170215882
2

8a
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LI1.12/21/2818.11:14:874381 ) )
Defendant's Motion to Dismiss with Brief

while intoxicated (hereinafier OW]) investigation and Deputy Rymarze (hereinafter RYMARZE)
was called to the scene to assist. During the OWI investigation, JOHNSON asked BROWN to exit
the vehicle to perform field sobriety tests and upon patting BROWN down JOHNSON discovered
a handgun upon BROWN’s person. After seizing the handgun, JOHNSON asked ELINSKI to
determine BROWN’s concealed pistol license status (hereinafter CPL}—ELINSK] contacted an
unknown source? and informed JOHNSON that BROWN does not have a valid CPL.

Ultimately, BROWN was arrested and charged with carrying a concealed weapon (contrary
to MCL 750.227(2), hereinafter CCW), operating while intoxicated with a BAC of .17° or more
(contrary to MCL 257.625(1)(c); hereinafter OWI), and possession of a firearm while having a
BAC of .08* or more (contrary to MCL 750.237(2)).

Statement of Facts —Background Related to BROWN’s CPL
On October 25, 2013, BROWN was charged with OW1 based on an incident that occurred

on August 30,2013 (hereinaﬁer 2013 OWID).? In a letter from the Qakland County Concealed Pistol
Licensing Board (hereinafter OCCPLB) dated September 12, 2013 (see attached Exhibit A),
BROWN was informed that his CPL was suspended due to the pending OWI charges, and
BROWN was notified that an informal hearing regarding his CPL status was scheduled for
November 19, 2013. The case progressed in the typical fashion, and a jury trial was scheduled for
October 24, 2014. However, according to the register of actions, the case was dismissed without
prejudice because the prosecution was unable to proceed. After the case was dismissed, BROWN
contacted Kathy Craig at the OCCPLB to notify her of the dismissal, BROWN was informed by

Ms. Craig that his CPL would be reinstated.®

2 The name is redacted in the case report

% Expressed in grams per 100 milliliters of blood

* Expressed in grams per 100 miililiters of blood

5 According to the register of actions for case number 13-495§-SD, 51% District Court. **Note: the register of
actions for this case incorrectly lists the offense date as 8/3/13 rather than 8/30/13.

& Upon information and belief

3

0a
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Defendant's Motion to Dismiss with Brief

Then, on November 4, 2014, the OWI charges were refiled (hereinafter 2014 owh);’
however, this time BROWN did not receive notice from OCCPLB that his CPL would be
suspended pending resolution of the charges. In fact, even after a jury found BROWN guilty of
the charge on May 20, 2015, he did not receive any notice that his CPL would be revoked as a
result of the OWI conviction.

In 2018, after the present charges were filed, BROWN requested information about his
CPL status from Ms. Craig at OCCPLB and received a response letter dated May 16, 2018
(hereinafter referred to as OCCPLB Response Letter; see attached Exhibit B), that stated that his
CPL was revoked for three years as a result of the 2014 OW! conviction. Aside from the OCCPLB
Response Letter, Ms. Craig did not provide any further information about the CPL
suspension/revocation issue.

At a pretrial hearing on September 13, 2018,% after an inquiry from this writer, the assistant
prosecutor told defense counsel that the only additional materials related to BROWN’s CPL
suspension/revocation was a printout from the Law Enforcement Information Network (hereinafter
LEIN Notice; see attached Exhibit C) dated November 24, 2017 at 6:02 pm.

Applicable Law

The Michigan Firearms Statute (hereinafter referred to as the Firearms Statute) enumerates
the rules applicable to CPL holders and provides detailed procedures for the issuance, suspension,
and revocation of CPLs. MCL 28.421 ef seq.

One of the many threshold conditions for eligibility to attain a CPL is that the applicant has

not been convicted of certain disqualifying offenses in the three years preceding their application.’

? According to the register of actions for case number 14-4309-SD, 51% District Court
& This was current defense counsel’s first appearance after prior defense counsel was terminated in early August of
2018
9 Defendant does not dispute that his 2014 OWI conviction is a disqualifying offense as listed in section 5b(7)(i)
4

10a
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Defendant's Motion to Dismiss with Brief

MCL 28.425b(7)(i). If an applicant has been convicted of a disqualifying offense, the applicant is
not eligible to receive a CPL until such ineligibility period has expired.

Likewise, CPL holders that commit a disqualifying offense lose their eligibility to possess
a CPL, and thus expose themselves to harsh criminal sanctions if found to be in possession of a
concealed pistol without a valid CPL. The Firearms Statute states that the county clerk (in this case
the Oakland County clerk) “shall suspend, revoke, or reinstate a license as required under this act
.. . if the county clerk is notified by a law enforcement agency, prosecuting official, or court of a
change in the licensee's eligibility to carry a concealed pistol . . .” MCL 28.428(1). In such
instances, the Firearms Statute delineates two distinct notice requirements: (1) notice of the initial
suspension of the CPL due to the CPL holder being charged with a disqualifying offense,!® and (2)
notice of a change in the CPL holder’s eligibility and the accompanying revocation of the CPL
due to a conviction of a disqualifying offense."’

The first notice requirement states that the county clerk, upon notification that a CPL holder
has been charged with a disqualifying offense, shall immediately suspend the individual's license
until there is a final disposition for that offense. The county clerk must then send notice of the
suspension by first-class mail to the individual's last known address that includes the statutory
reason for the suspension, the source of the record supporting the suspension, the length of the
suspension, and whom to contact for reinstating the license on expiration of the suspension,
correcting errors in the record, or appealing the suspension. This notice requirement also states
that if the individual is acquitted of the charge or the charge is dismissed, the individual shall notify
the county clerk who shall automatically reinstate the license if the license is not expired and the

individual is otherwise qualified to receive a CPL. MCL 28.428(2).

10 MCL 28.428(2)
1" MCL 28.428(3)

11a
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Defendant's Motion to Dismiss with Brief

The second notice requirement states that the department of state police shall notify the
county clerk if it determines that there has been a change in the CPL holder’s eligibility to possess
a CPL. The county clerk shall revoke the license as required under the Firearms Statute and
immediately send notice of the revocation in the same manner, and containing the same content,
as the above-stated notice requirement. The department of state police shall immediately enter the
revocation into the LEIN. MCL 28.428(3).

Additionally, if a law enforcement officer notifies an individual of a revocation order
issued under this section who has not previously received notice of the order, the officer shall enter
a statement into the LEIN that the individual has received notice. MCL 28.428(10).

While a revocation order issued under this section is immediately effective, a CPL holder
that has not been provided with notice of the order “is not criminally liable for violating the order.”
MCL 28.428(8). The Firearms Statute adds that an individual found to be carrying a pistol in
violation of a revocation order issued under MCL 28.428-—who has not previously received notice
of the revocation order—must be informed of the order and be given an opportunity to properly
store the pistol or otherwise comply with the order before an arrest is made for carrying the pistol
in violation of the Firearms Statute. See MCL 28.428(9).

Argument
L. Defendant is not criminally liable for carrying a concealed weapon because he did not
receive notice and was not given an opportunity to comply with the order as required
by the Firearms Statute
a. Failure to Provide Notice of CPL Revocation
In the instant case, BROWN was not provided notice under MCL 28.428. After BROWN
was told by the Oakland County clerk that his CPL would be reinstated following the dismissal of
the 2013 OW1, BROWN was not notified of the initial suspension pending charges when the 2014

OWI was filed, and he was not notified that his CPL was revoked after he was convicted of a

12a
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disqualifying offense at the conclusion of the 2014 OWI case. As a result of this omission,
BROWN was not informed of the statutory reason for the revocation, the source of the record
supporting the revocation, the length of the revocation, and who he could contact about reinstating
the license, correcting errors in the record, or appealing the order.

In the OCSO report, JOHNSON states that ELINSKI, HARRIS, and she were dispatched
to the scene of the accident involving BROWN at 5:41 pm. JOHNSON’s narrative indicates that
she encountered BROWN and began her OW1 investigation in short order, which lead to BROWN
exiting his vehicle and JOHNSON discovering BROWN’s handgun after a pat down; JOHNSON
then seized the handgun and tumed it over to HARRIS. JOHNSON then states that she
administered a preliminary breath test to BROWN at 5:57 pm, and she subsequently placed him
under arrest for OWI and CCW. At some point thereafter, ELINSKI told JOHNSON that BROWN
does not have a valid CPL. The LEIN Notice stating that BROWN was notified by a peace officer
that his CPL was revoked is timestamped 6:02 pm.

Upon information and belief, this interaction with OCSO deputies was the first time that
BROWN was given any notice that his CPL was revoked. This is supported by the fact that no
such notice letter or communication from the county clerk has been produced despite BROWN's
multiple requests. Had BROWN been sent proper notice of the revocation, the OCCPLB Response
Letter would have included a copy of that notice, but instead, the OCCPLB Response Letter tersely
states that BROWN’s CPL had been revoked due to the 2014 OWI conviction.

Moreover, the presence of the LEIN Notice supports the conclusion that BROWN had not
received prior notice. The Firearms Statute directs a peace officer to enter such a statement when
the officer “notifies an individual of a suspension or revocation order . . . who has not previously

received notice of the order.” MCL 28.428(10) [Emphasis added.] Therefore, it follows that the
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officer that entered the LEIN Notice did so because the officer believed that BROWN had not
previously received notice of the revocation order.

Because BROWN did not receive notice that his CPL. was revoked, he has qualified
immunity and cannot be “criminally liable for violating the order.”!? Additionally, before he was
arrested for CCW, BROWN should have been afforded the enumerated remedy: “an opportunity
to properly store the pistol or otherwise comply with the [revocation] order.”'* Defendant takes no
position in this motion regarding the legality or factual support for the arrest based on suspicion
of OWI, but it is self-evident that if the CCW arrest was premature because BROWN was not
afforded the protections of the Firearms Statute, the subsequent CCW charge was tmproper as
well.

Michigan case law has not directly addressed the interplay between the Firearms Statute
and the CCW law, but an unpublished case from a Michigan federal court interpreted the effect of
MCL 28.428(9).1* In considering an action for civil damages under 42 U.S.C. § 1983, the court
analyzed whether qualified immunity (in the context of government officials’ liability for civil
damages) applied to police officers that arrested the plaintiff for CCW based on an inaccurate
LEIN entry that listed plaintiff’s CPL as suspended, when it was actually valid. Jelks v Belew, No.
12-12387, 2017 WL 1279221 (ED Mich, April 6, 2017). The court stated that qualified immunity
did not apply because “assuming the LEIN check was proper and that Plaintiff’s license was in
fact suspended, the officers should have given Jelks time to stow his gun and comply with the
suspension order.” /d. at 4.

Significantly, the Michigan Legislature has not demonstrated a grievance with the qualified

immunity and remedy provisions of MCL 28.428. Since 2000, the Legislature has amended this

12 MCL 28.428(8)

13 MCL 28.428(9).

!4 The case refers to MCL 28.428(8), but it is MCL 28.428(9} that is analyzed
8
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MCL 28.428 five times,'* but through each iteration the qualified immunity and remedy provisions
have endured without alteration.'6

After the dismissal of the 2013 OWI, BROWN notified the county clerk as required by
MCL 28.428(2), and by operation of that subsection, the county clerk confirmed to BROWN that
his CPL was automatically reinstated. The Firearms Statute dictates that the occurrence of a
subsequent act that rescinds BROWN’s eligibility to possess a CPL must be accompanied by
proper notice of such change before BROWN can be criminally liable for violating the order—
that did not occur in this case, but the Firearms Statute dictates the remedy: BROWN should have
been given an opportunity to properly store the pistol or otherwise comply with the order before
he was arrested for CCW. Absent the OCSO deputies providing such opportunity, holding
BROWN criminally liable for CCW would be in direct violation of MCL 28.428.

b. Deficiency in the Content of the Notice

In addition to failing to provide notice of the revocation order after the 2014 OWI
conviction, the information that was communicated to BROWN regarding his CPL was deficient
under MCL 28.428.

As stated above, after the 2013 OWI charges were filed BROWN received a letter from
OCCPLB informing him that his CPL was suspended due to the pending OWI charges. However,
that notice did not include the statutory reason for the suspension, the source of the record
supporting that suspension, the length of the suspension, and whom to contact for reinstating the
license on expiration of the suspension, correcting errors in the record, or appealing the suspension.
Similarly, the OCCPLB Response Letter and the LEIN Notice also failed to include the above

information.

5 Amended by P.A.2000, No. 381, Eff. July 1, 2001; P.A.2008, No. 406, Imd. EfY. Jan. 6, 2009; P.A 2015, No. 3,
Eff. Dec. 1,2015; P.A2015, No. 207, Eff. Dec. 1, 2015; P.A.2017, No. 95, Eff. Oct. 11, 2017.
6 Except for changes in numbering

9
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The notice requirements are detailed and unambiguous. They provide a clear ‘if this, then
that’ roadmap for the suspension, revocation, and reinstatement of CPLs in Michigan. Likewise,
the qualified immunity and remedy provisions provide explicit guarantees and guidance to assure
that CPL holders are afforded an opportunity to comply with the suspension or revocation order
that would otherwise render their once lawful conduct a serious felony.

Conclusion

The right to personal protection is essential to the American principle of liberty, and
handguns—for better or worse—have become the tool through which countless law-abiding
Michiganders have effected that right. The Michigan Firearms Statute—enacted by the Legislature
as an exercise of the will of the People—was instituted to preserve that right, and to provide a
mechanism by which one can be stripped of that right.

Failure to adhere to the provisions and directives of the Firearms Statute is a rejection of
the desire of the People to have a fair and just system governing the possession and dispossession
of weapons in the State of Michigan.

Defendant requests an evidentiary hearing with a representative from the OCCPLB to
provide testimony and documentation regarding notice, or lack thereof, of the revocation of
BROWN’s CPL.

WHEREFORE, Defendant respectfully requests that this court grant his motion in its

entirety.

Respectfuily submitted,

4

Achary Race (&ldza (P8UU36)

December 20, 2018 ttornty for Defendant

10
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OAKLAND COUNTY CONCEALED PISTOL LICENSING BOAR%’J
MICHAEL J. BOUCHARD LISA BROWN
Sheriff Office — Chair QOakland Coun_tg Clerk
COL. KRISTE KIBBEY ETUE MARK CORTIS ¢
Department of State Police - Member MEMBER

P

OAKLAND COUNTY COURTHOUSE
CLERKS OFFICE - GUNBOARD
1200 N TELEGRAPH RD
PONTIAC Mi 48341-0413
Phone: 248-858-0521 or 248-452-2233
Fax: 248-858-0416

P R TRy

L
1eh

f:

3.
-2

[
ir
i
i
z L

September 12, 2013

CLEOPHAS BROWN s
You are hereby requested to appear before the Oakland County Concealed Pistol Licénsmg
Board on Tuesday, NOV. 19, 2013 at 08:45 A.M. for an INFORMAL HEARING regardxr;? your
permit to carry a concealed pistol. i)

¢
V5. L P

Also, please be advised that Concealed Pisto! License #683528G is _SUSPENDEES
OPERATING WHILE INTOXICATED CHARGES PENDING AT 515" DC, &)

PLEASE CALL TO CONFIRM OR WAIVE YOUR APPOINTMENT. There are two options: -

1) Waive your right to the hearing and not have to appear. Then you can call us afiar you
have gone to court on your case. YOU | MUST MAIL YOUR CPL TO THE AD§RESS
ABOVE. According to MCL 28.425b it is a tis a 93-day misdemeanor for a GPL holder:to fail
o return their CPL to the iicensing board when the board has suspended or revol‘;f:d it.

for

2) Come to the hearing and bring in COURT documents to show the dlsposmon of the
case. BRING YOUR PERMIT WITH YOU TO THE MEETING IF YOU HAVE IT. K

The meeting of the Board will be down by the auditorium in a conference room. LOOI} FOR
THE SIGN IN SHEET; Oakland County Service Center, 1200 N. Telegraph, Pontiac, Michigan.

KATHY
Oakland County Clerk
Concealed Pistol Licensing Board
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Lisa Brown

OAKLAND COUNTY CLERK/REGISTER OF DEEDS

www.oakgov.com/clerkrod

May 16, 2018

CLEOPHAS BROWN
16155 MEREDITH CT
LINDEN M| 484351

RE: CPL 683528G
Dear Mr. Brown:

The following is the information you requested on the rev
License:

On 5/20/2015 you were convicted of Operating W/High BAC MCL 257.6251C. This is &3-
year disqualifying misdemeanor. %

If you have any questions, please contact me at 248-858-0321.
Sincerely,
Kathy Craig

Office Leader
Qakland County Clerk - Vital Records

Admitnestane Ufices Caunty Clak’s Ofice hizotion Dnoasion Repester of ead o
{200 N Telegraph Hd-Depr 311 P00 N Telepraph Bd-Thepn 413 1200 N cieyraph Rd-Dept A1} P3m N Y degruh RuiEnw 50
Ponbag Ah EE3I-010 Fonaae MedkI1e.0d43 Pani K NSRG53 Pintix, A 3835 .
[REE 5P LR IRINY 1248y BA5D58) {214 ¥3B-1H504
wlsrhdlouhguy s gerathgph o

usthigualdvahopos oonn cieyd
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0OC FaX Server 127472017 10:068:42 PM PAGE 1/001 Fax Server

11/24117 | 18:02:37.72 | LGWCCW | NOTICE OF REVOKED CPL LICENSE BY PEACE OFFICER.

03984
A LGWCCW 3984 188259 11/24/17 1802 CLEMISCOME3.
MIE316300

REVOKED LICENSE TO CARRY A CONCEALED PISTOL ({(CPL}
THIS INDIVIDUAL IS NOT ELIGIBLE TCO CARRY A CONCEALED PISTOL.

LICENSE REVOCATION DRTE:06/06/2015
*+=*SERVED VERBARL NOTICE OF REVOKED CPL LICENSE BY PEACE OFFICER.

**+THIS REPONSE SHALL NOT BE DISCLOSED TO ANY PERSON EXCEPT FOR PURPCSES
OUTLINED IN PUBLIC ACT 202 OF 2014 {MCL 2B.421B}.*+*

CPL:683528G6 LIC DATE:08/06/2013 EXP DATE:11/27/2017
WPM: BROWN /CLECPHAS /ANDREW/ DOB:11/27/1955
RACE:B SEX:M HGT: 600 WGT:200 HAT:BLK EYE: BRO
OLM:B650-119-067-306 50C:363-66~-2712

ADD:; 6601 SCENIC PINES CT CLARKSTON 48346
COU:63 - OAKLAND

LECSA DATABASE RESPONSE:
NO LEOSA DATA FOUND

EHD OF CCW MESSAGE
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LOUNTY 18-26647 -FH

i

JUDGE D, LANGF ”(I {’Wm’[
STATE OF MICHIGAN PEORLE v BROWN L peie

IN THE CIRCUIT COURT FOR THE COUNTY OF OAKLAND

PEOPLE OF THE STATE OF MICHIGAN,

Plaintiff,

v

Case No. 2018-266476-FH

HON.DENISE LANGFORD-MORRIS
CLEOPHAS ANDREW BROWN,

Defendant.

JESSICA R. COOPER (P23242)

- =2 <
OAKLAND COUNTY PROSECUTING ATTORNEY S = =2
1200 NORTH TELEGRAPH ROAD = T foAe
PONTIAC, MICHIGAN 48341 ~) ‘o.‘; )

i 3 -

ZACHARY GLAZA (P80036) o 2 EH
ATTORNEY FOR THE DEFENDANT 3 - I~
920 HOFFMAN AVE B = i
ROYAL OAK, M1 48067 * ~4 7

PEQPLE’S RESPONSE TO DEFENDANT’S MOTION TO SUPPRESS EVIDENCE

NOW COMES Jessica R. Cooper, Prosecuting Attorney in and for the County of Oakland, by

Jeffrey D. Zeman, Assistant Prosecuting Attorney, and answers Defendant’s motion as follows:

2pa
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INTRODUCTION
The Defendant is charged in this case with one felony count of Carrying a Concealed
Weapon, pursuant to MCL 750.227. He has also been charged with the misdemeanor offenses of
Operating While Intoxicated, 2™ Offense (MCL 257.625) and Possession of a Firearm Under the
Influence (MCL 750.237), neither of which is the subject of Defendant’s instant motion. The
Defendant’s motion to dismiss the felony count pursuant to MCL 28.428 fails because the
Defendant did receive notice that his concealed pistol license was suspended prior to his arrest in

this case.

STATEMENT OF FACTS

On Nc;vcmber 24, 2017 the Defendant was operating his 2016 Cadillac Escalade on Dixie
Highway in Independence Township when he failed to maintain his lane and struck another
vehicle. When Oakland County Sherriff”s deputies arrived, the Defendant exhibit signs of
intoxication, and was asked to step from his vehicle to perform field sobriety tests. Upon exiting
his vehicle, Deputy Johnson conducted a pat-down of the Defendant’s person for weapons, and
located a .380 caliber handgun in the Defendant’s night waistband, which was ultimately found to
be loaded, with a round in the chamber. The Defendant failed the administered field sobriety
tests, and provided a preliminary breath test sample of .232. The Defendant was thereafier placed
under arrest. Deputy Rymarz checked the Defendant’s concealed pistol license status via LEIN
and learned that the Defendant’s concealed pistol license had been revoked on June 6, 2015, and

that the Defendant had been served verbal notice of the revocation by a peace officer.

N
N
[
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ARGUMENT

The Defendant is criminally liable for Carrying a Concealed Weapon. Pursuant to MCL
28.428, an individual is not criminally liable for violating a suspension or revocation of his
concealed pistol license, “unless he or she has received notice of the order.” MCL 28.428(8). The
Defendant argues that notice of his CPL revocation prior to the arrest on the instant charges was
deficient, given the requirements of MCL 28.428 subsections (2) and (3); and that, therefore, he
is immune from prosecution. However, the Michigan Court of Appeals has confronted this very
issue, and it concluded that verbal notice is sufficient to satisfy the condition described in
subsection (8):

The trial court did not err in denying defendant's pretrial motion to dismiss, given

that, even if MCL 28.428 applied to a CCW charge brought under MCL 750.227,

it is evident to us from the record that the licensing board was invoking subsection

(3) of MCL 28.428 in support of the suspension and subsection (4) for the

revocation. Therefore, personal service of the suspension notice or service of the

notice by certified mail was not necessary. Moreover, assuming that subsection

(2) was applicable and consistent with subsections (7) — (9) of MCL 28.428,

even if personal service or certified mail was not utilized under subsection (2),

verbal notice given by a law enforecement agency or police officer ean suffice

as "notice'" where a defendant is later stopped and is still carrying a

concealed weapon despite the previous notice, thereby allowing an arrest and

criminal liability. There was evidence of verbal notice prior to the date on which

defendant was arrested for the crimes at issue here. Accordingly, dismissal of the
CCW charge would not have been proper.

People v. Fort, No. 298378, 2011 Mich. App. LEXIS 1641, at *10-14 (Ct. App. Sep. 22,

2011 ) Emphasis added: full opinion attached). In this case, as in Fort, there is evidence that the
Defendant was previously served verbal notice by a police officer that his concealed pistol
license had been suspended. Consequently, any immunity from prosecution afforded individuals
by MCL 28.428(8) does not bestow immunity upon this Defendant, as he had already received

notice of the June 6, 2015 order revoking his concealed pistol license.

N
o
sV}
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CONCLUSION

WHEREFORE, the People respectfully request that this Honorable Court deny the
Defendant’s motion to dismiss.
Respectfully submitted,

JESSICA R. COOPER
PROSECUTING ATTORNEY

t P utmg Attorney

DATED: January 8, 2019
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0 Neutral

As of: January 8, 2019 5:08 PM Z

People v. Fort

Court of Appeals of Michigan
September 22, 2011, Decided
No. 298378

Reporter
2011 Mich. App. LEXIS 1641 *; 2011 WL 4424346

PEOPLE OF THE STATE OF MICHIGAN, Plaintiff-
Appellee, v JOVAN FORT, Defendant-Appellant.

Notice: THIS IS AN UNPUBLISHED OPINION. IN
ACCORDANCE WITH MICHIGAN COURT OF
APPEALS RULES, UNPUBLISHED OPINIONS ARE
NOT PRECEDENTIALLY BINDING UNDER THE
RULES OF STARE DECISIS.

Subsequent History: Leave to appeal denied by
People v. Fort, 2012 Mich. LEXIS 227 (Mich.. Mar. 5,
2012}

Prior History: [*1] Oakland Circuit Court. LC No. 08-
223843-FH.

Core Terms

nolice, suspension, alcoho!, license, arrest, revocation,
pistol, licensing board, amended order, concealed
weapon, tnal court, ineffective, searches, receive notice,
argues, consent to search, concealed, score, mail, box,
assistance of counsel, suspension notice, center
console, instructions, cigarette, carrying, requires

Judges: Before: MURPHY, C.J., and FITZGERALD and
TALBOT, JJ.

Opinion

PER CURIAM.

Defendant Jovan Fort was convicted by a jury of
possession with intent to deliver less than 50 grams of
cocaine, MCL 333.740112)(a)(iv}, possession of a
firearm during the commission of a felony (felony-
firearm), MCL 750.227b, and carrying a concealed
weapon in a vehicle (CCW), MCL_ 750227 He was
sentenced to concurrent terms of 180 days’
imprisonment on the drug and CCW convictions, along

with a consecutive two-year term of imprisonment for
the felony-firearm conviction. Defendant appeals as of
right. We affirm.

This case arisés out of a traffic stop in which defendant
was pulled over by police for having tinted windows and
an inoperable license plate light. The police noticed the
strong smell of alcohol emanating from defendant's
vehicle. On obtaining consent from defendant to search
the car, police discovered a pistol in the center console,
15 baggies of crack cocaine in a cigarette box located in
a rear passenger cup holder, numerous empty baggies
in a cigarette box in the center console, shotgun and
handgun ammunition located in the back of the vehicle,
cash, and defendant's [*2] CCW license, which had
been suspended and revoked. Defendant claimed that
he was unaware of the suspension and revocation
having never received notice.

Defendant first argues that the trial court erred in finding
that defendant gave the police broad, uniimited consent
to search his car, where defendant only consented to a
search for alcohol; therefore, the trial court erred in
denying defendant's motion to suppress the drug and
gun evidence, violating his Fourth Amendment rights.

A ftrial court's findings at a suppression hearing are
reviewed for clear error. People v Williams, 472 Mich
308, 313; 696 NW2d 636 (2005). "But the application of
constitutional standards regarding searches and
seizures to essentially uncontested facts is entitled to
less deference; for this reason, we review de novo the
tnal court's ultimate ruling on the motion to suppress.”
id.

We hold that the trial court did not err in denying
defendant's motion 1o suppress the evidence. The
Fourth Amendment of the United States Constitution
and Const 1963 ar 1§11, secure the right of the
people to be free from unreasonable searches and
seizures. Pecple v Brown, 279 Mich App 116, 130; 755
NW2d 664 (2008). Searches conducted [*3] absent a

jeffrey zeman
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warrant are per se unreasonable aside from a few well-
delineated exceptions. Katz v United States, 389 U.S.

347, 357; 88 S Ct 507: 18| Ed 2d 576 {1867); People v
Reed, 383 Mich 342, 362; 224 NW2d 867 (1975). These
established exceptions to the warrant requirement
include searches that are performed pursuant to the
consent of the defendant. Florida v Jimeno, 500 U.S.
248, 250-251; 111 S Ct 1801; 114 [ Ed 2d 297 {1991);
In re Forfeiture of $176,598, 443 Mich 261, 266; 505
NW2d 201 (1893). Further, in Jimeno, 500 U.S. at 250-
252, the United States Supreme Court explained and
observed:

The touchstone of the Fourth Amendment is
reasonableness. The Fourth Amendment does not
proscribe all state-initiated searches and seizures; it
merely proscribes those which are unreasonable.
Thus, we have long approved consensual searches
because it is no doubt reasonable for the police to
conduct a search once they have been permitted to
do so. The standard for measuring the scope of a
suspect's consent under the Fourth Amendment is
- that of "objective” reasonableness — what would
the typical reasonable person have understood by
the exchange between the officer and the suspect?
The question before [*4] us, then, is whether it is
reasonable for an officer to consider a suspect's
general consent to a search of his car to include
consent to examine a paper bag lying on the floor
of the car. We think that it is.

The scope of a search is generally defined by its
expressed object. In this case, the terms of the
search's authorization were simple. Respondent
granted Officer Trujillo permission to search his car,
and did not place any explicit limitation on the
scope of the search. . ..

Respondent argues, and the Florida trial court
agreed with him, that if the police wish to search
closed containers within a car they must separately
request permission to search each container. But
we see no basis for adding this sort of
superstructure 1o the Fourth Amendment's basic
test of objective reasonableness. A suspect may of
course delimit as he chooses the scope of the
search to which he consents. But if his consent
would reasonably be understood to extend to a
particular container, the Fourth Amendment
provides no grounds for requiring a more explicit
authorization. [Citations omitted.]

In the present case, the police officer lawfully stopped
defendant's vehicle and questioned him about the

[*5] smell of alcohol in the car. Defendant stated that he
had not been drinking and that the alcohol had been
spilled in the backseat of the car earlier in the day by a
friend. Defendant expressly denied having anything
illegal in the car. The officer then proceeded to ask
defendant if he could search his vehicle and defendant
responded by saying, "okay.” A DVD from a police
cruiser camera confirmed the verbal exchange. While
walking back to his patrol car to check the Law
Enforcement Information Network (LEIN), the officer
shined his flashlight in the back of defendant's car. We
note that the mere use of a fiashlight does not constitute
a search when the contents revealed would have been
visible in ordinary daylight. People v Edwards, 73 Mich
App 5789, 583 252 NW2d 522 (1977). Moreover,
consent had already been given by that time and
nothing of relevance was observed through use of the
flashlight. After running the LEIN check on defendant,
the officer and a second officer went to defendant's
vehicle and conducted the search, which produced the
evidence alluded to above.

Based on the shorl but clear conversation between the
officer and defendant, an objective and reasonable
person would [*6] find that the officer had general,
unlimited consent to search defendant's car. Al the
evidentiary hearing, defense counsel attempted to box
the officer into a corner, seeking to elicit testimony that
the officer was searching for something specific in
relationship to his request for consent. The officer
simply responded, "I asked for a consent to search the
car." The officer acknowltedged that the conversalion
was focused on alcohol prior to the request for consent;
however, he did not testify, nor does the DVD show, that
the actual request was framed in terms of consent solely
to search for alcohol.

Defendamnt relies on and emphasizes his own testimony
at the hearing where he stated, “[the officer] asked me
to search my vehicle for open alcohol beverage([s].” This
statement is not heard in the DVD of the slop and
arrest, and defendant neglects to inform this Court that,
on cross-examination, defendant admitted that the DVD
did not reveal the words allegedly spoken by the officer.
Defendant also conceded that he never told the officer
that he could only search the car for alcohol. Although
defendant claims that he believed the officer was only
looking for alcohol, the footage from the [*7]DVD
clealy reflects that there were no limitations with
respect to the parameters of the search and could have
reasonably involved "anything illegal.” We note that after
the officer obtained the unlimited consent to search the
vehicle, went to his patrol car to run the LEIN, retumed

jeffrey zeman
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to defendant's vehicle, and before the search actually
commenced, the officer made the statement that he was
going to check the car to make sure that there was no
open alcohol in the vehicle. However, at this point, and
regardless of the statement, the officer had already
obtained the uniimited consent to search defendant's
car. Furthermore, searching the center console and the
cigarette boxes inside the car was within the general
scope of the consent given by defendant. In Unifed
States v Ross, 456 U.S. 798, 825; 102 5 Cf 2157; 72 L
Ed 2d 572 {1982}, the Court determined that general
consent to a warrantless search extended to containers,
even those not in plain sight.

Moregver, the smell of alcohol provided probable cause
to search the car's center console regardless of any
consent,’ and even if the consent 1o a search was
limited to a search for alcohol, as claimed by defendant,
such consent would also [*B] provide a reasonable
basis to search the console. People v Kazmierczak, 461
Mich 411, 418-418; 605 NW2d 667 (2000); People v
Hellstrom, 264 Mich App 187, 192, 690 NWZ2d 293
(2004). Upon finding the gun in the center console,
there was probable cause to search for weapon-related
evidence in the vehicle, and the police were of course
free to continue searching for alcohol. It would be
reasonable to search for items such as ammunition in
the cigarette boxes, one of which contained cocaine. In
fact, a cigarette box, which appears to have been a
carlon and not an individual pack, could also conceal
alcohol. Additionally, the search did not reguire the
exclusion of the evidence, as it was a search made in
good faith incident to arrest.? While the search may
have violated the principles in Anzona v Gant, 566 U.S.

[ 129 S Ct 1710; 173 L Ed 2d 285 {2009), relative to
searches incident to arrest, Gant had not been decided
when the search was conducted here. The Supreme
Court has now ruled that although Gant is to be applied
retroactively, the good-faith exception to the
exclusionary rule is applicable where officers relied on
the ruling in New York v Belfon, 453 U.S. 454; 101 5 Ci
2860: 69 | Ed 2d 768 (1981),3 [*9] at the time of the

1 Automobile searches are another exception to the warrant
requirement. [n re Forfeiture, 443 Mich at 266.

2A search incident to amest is another exception to the
warrant requirement, /n re Forfeiture, 443 Mich at 266.

3Belton was widely understood to have authorized an
automobile search incident 0 arrest of a recent occupant,
regardless of whether the amestee was within reaching
distance of the vehicle at the lime of the search. See Gani

search at issue. Davis v United States, 564 U.S. ;[ 131
SCta2419; L Ed2d __(2011). The Court held that
"searches conducted in objectively reasonable reliance
on binding appeliate precedent are not subject to the
exclusionary rule." /d. at 2423. Because the present
incident took place before Gant was decided, the good-
faith exception to the exclusionary rule applies. There is
no evidence in the record even remotely suggesting that
the police searched defendant's vehicle in any manner
other than good faith.

Defendant next argues that he couid not be convicted of
CCW under MCL 750.227* unless he had been properly
notified pursuant to MCL 28.428° that his CCW license

generally.

“The CCW statute, MCL 750.227, provides in pertinent part:

(2) A person shall not camry a pistol concealed on or
about his or her person, or, whether concealed or
otherwise, in a vehicle operated or occupied by the
person, except in his or her dwelling house, place of
business, or on other land possessed by the person,
without a license to camy the pistol as provided by law
and if licensed, shall not carry the pistol in a place or
manner inconsistent with any restrictions upon such a
license.

(3} A person who violates this section is guilty of a felony,
punishable by imprisonment for not more than 5 years, or
by a fine of not more than $2,500.00.

5MCL 28.428 provides in relevant part:

(2) Except as provided in subsections (3), (4), and (5}, a
license shall not be revoked under this section except
upon written complaint and an opportunity for a hearing
before the board. The board shall give the individual at
least 10 days' notice of a hearing under this section. The
notice shall be by personal service or by cerified mail
delivered fo the individual’s last known address.

(3} [*11]1f the concealed weapon licensing board is
notified by a law enforcement agency or prosecuting
official that an individual licensed to carry a concealed
pistol is charged with a felony or misdemeanor as defined
in this act, the concealed weapon licensing board shall
immediately suspend the individual's license until there is
a final disposition of the charge for that offense and send
notice of that suspension to the individual's last known
address as indicated in the records of the concealed
weapon licensing board. The notice shall inform the
individual that he or she is entitled o a promp! hearing on
the suspension, and the concealed weapon licensing
board shall conduct a prompt hearing if requested in
writing by the individual. The requirements of subsection

jeffrey zeman
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had been suspended and revoked; therefore, the
[*10] trial court erred in denying his pretrial motion 1o
dismiss the charges and erred in crafting the jury
instructions.

A trnal court's decision to deny a motion to dismiss
criminal charges is reviewed for an abuse of discretion;
however, we review de novo underlying questions of law
associated with the motion. People v Owen, 251 Mich
App 76, 78; 649 NW2d 777 (2002); People v Kevorkian,
248 Mich App 373, _383; 539 NW2d 291 (2001). Jury
instructions or claimed instructional errors involving
legal questions are reviewed de novo, although a court’s
determination that an instruction applies to the facts of
the case is reviewed for an abuse of discretion. People
v Dupree, 486 Mich 693, 702: 788 NW2d 398 (2010).
With respect to preserved constitutional issues, which
include claims of inadequate jury instructions relative to
the elements of a crime, the Court must rule on whether
or not any error was harmless beyond a reasonable
doubt. United Siates v Gaudin, 515 U.S. 506, 510; 115

(2) do not apply to this subsection.

(4) The concealed weapon licensing board that issued a
license to an individual to carry a concealed pistol shall
revoke the license if the board determines that the
individual is not eligible under this act to receive a license
to carry a concealed pistol. The concealed weapon
licensing board shall immediatety send notice of the fact
of and the reason for the revocation order under this
subsection [*12] by first-class mail to the individual's last
known address as indicated on the records of the
concealed weapon licensing board, The requirements of
subsection (2) do not apply to this section.

LR R

{7) A suspension or revocation order or amended order
issued under this section is immediately effective.
However, an individual is not criminally liable for violating
the order or amended order unless he or she has
received notice of the order or amended order.

(8) If an individual is carrying a pistol in violation of a
suspension or revocation order or amended order issued
under this section but has not previously received notice
of the order or amended order, the individual shall be
informed of the order or amended order and be given an
opportunity to properly store the pistol or otherwise
comply with the order or amended order before an arrest
is made for carrying the pistol in violation of this act.

(9) if a law enforcement agency or officer notifies an
individual of a suspension or revocation order or
amended order issued under this section who has not
previously received notice of the order or amended order,

S Ct 2310; 132 L £d 2 444 (1995}, People v Carines.
460 Mich 750, 761, 774, 587 NW2d 130 (1899); People
v Wright, 408 Mich 1, 26-30; 289 NW2d 1 (1980}

The trial court did not err in denying defendant's pretnal
motion to dismiss, [*14] given that, even if MCL 28.428
applied to a CCW charge brought under MCL 750.227,
it is evident to us from the record that the licensing
board was invoking subsection (3) of MCL 28.428 in
support of the suspension and subsection (4) for the
revocation.® Therefore, personal service of the
suspension notice or service of the notice by certified
mail was not necessary. Moreover, assuming that
subsection (2) was applicable and consistent with
subsections (7) — (9) of MCL 28.428, even if personal
service or certiied mail was not utilized under
subsection (2), verbal notice given by a law enforcement
agency or police officer can suffice as "notice” where a
defendant is later stopped and is still carrying a
concealed weapon despite the previous notice, thereby
allowing an arrest and criminal liability. There was
evidence of verbal notice prior to the date on which
defendant was arresled for the crimes at issue here.
Accordingly, dismissal of the CCW charge would not
have been proper.

With respect to the CCW jury instruction, assuming error
relative to the issue of notice based on MCL 28.428 or
constitutional due process principles, we find that the
claimed error was harmless beyond a reasonable doubt.
Defendant was permitted by the trial court to argue lack
of notice as a theory of defense in regard to the CCW
charge, ‘and the court itself instructed the jury on said
thtﬂ:v:)ry.?ir Therefore, even if the specific CCW instruction
was probiematic or confusing on the issue of notice, the

the law enforcement agency or officer shall enter a
statement into the law enforcement [*13] information
network that the individual has received notice of the
order or amended order under this section.

8The suspension notice was dated the same day that
defendant was arrested for malicious destruction of property.
Also, there was no evidence of a "wrtten complaint,” an
immediate suspension was issued, which [*15}is not
provided for in subsection (2), and a regular mailing was
utilized. We do agree, however, that a suspension pursuant to
subsection {3) was improper because the prosecution declined
to charge defendant with malicious destruction of property.
Defendant never showed up at the scheduled hearing on the
suspension.

"We note that the jury was present when the trial court
overruled the prosecutor's objection that examination of
defendant on notice matters was imelevant.

jeffrey zeman
27a

N #S:+¥:8 020T/L1/8 DSIN £ AIATIDTY



T11.1/9-2819.9:31:52 A71738
Prosecution's Response to Motion to Dismiss

Page Sof 6

2011 Mich. App. LEXIS 1641, *15

jurors well understood that inadequate notice would
support an acquittal; why else would defendant argue
lack of notice and the court set forth the theory. The
jurors likely considered and rejected the argument that
defendant was not on notice of the suspension and
revocation. Furthermore, there was strong evidence that
defendant received notice, such that the giving of a
CCW [*16] instruction that more adequately addressed
the notice issue would still have resulied in a guilty
verdict. An officer who pulled defendant over about six
months eartier than the stop involved in the case at bar
testified that he gave defendant notice of the
suspension, The officer further testified that the LEIN
check relative to that earlier stop indicated that
defendant had previously been given verbal notice of
the suspension. Considering that defendant was
arrested and charged in that case with carrying a ioaded
firearm in a vehicle other than a pistol, MCL 750.227c,
and tater pled guilty, it wouid defy iogic to believe that
the suspension and revocation never came to
defendant's attention during that whole process.
Additionally, the suspension letter and the revocation
letter from the licensing board to defendant were
admitted into evidence. Any presumed instructional
error was harmless beyond a reasonable doubt.

Finally, defendant argues that there were multiple
instances of ineffective assistance of counsel. A claim of
ineffective [*17] assistance of counsel presents a mixed
question of fact and constitutional law, which this Court
reviews, respectively, for clear error and de novo.
People v L eBlanc, 465 Mich 575 579; 640 NW2d 246
{2002). Where claims of ineffective assistance of
counsel were not preserved below, as is the case here,
our review is limited to errors and mistakes apparent on
the record. People v Matuszak, 263 Mich App 42, 48;
687 NW2d 342 (2004}

Effective assistance of counsel is presumed and the
defendant has a heavy burden to prove otherwise.
People v Leonard, 224 Mich App 569, 592; 569 Nw2ad
663 (1997). The Sixth Amendment entitles criminal
defendants to effective assistance of counsel, that is,
representation that does not fall below an objective
standard of reasonableness in light of prevailing
professional norms. Bobby v Van Hook, 558 U.S.
130 S Ct 13; 175 L Ed 2d 255 (2009). As the United
States Supreme Court established in Strickland v
Washington, 466 U.S. 668, 686-687: 104 S Ct 2052, 80
L Ed 674 (1984):

[Tlhe right to counsel is the right to the effective
assistance of counsel. Govemment violates the

nght to effective assistance when it interferes in
certain ways with the abiiity of counsel [*18]to
make independent decisions about how to conduct
the defense. Counsel, however, can also deprive a
defendant of the right to effective assistance, simply
by failing to render adequate legal assistance.

[Tlhe benchmark {for judging any claim of
ineffectiveness must be whether counsel's conduct
so undermined the proper funclioning of the
adversanal process that the trial cannot be relied on
as having produced a just result.

- *

A convicted defendant's claim that counsel's
assistance was so defective as to require reversal
of a conviction has two components. First, the
defendant must show that counsel's performance
was deficient. This requires showing that counsel
made errors so serious that counseil was not
functioning as the "counsel” guaranteed the
defendant by the Sixth Amendment. [*19] Second,
the defendant must show that the deficient
performance prejudiced the defense. This requires
showing that counsel's errors were so serious as to
deprive the defendant of a fair trial, 2 trial whose
result is reliable. Unless a defendant makes both
showings, it cannot be that the conviction resulted
from a breakdown in the adversary process that
renders the result unreliable. [Citations omitted.}

The defendant must show that but for defense counsel's
emors, there was a reasonable probability that the result
of the proceedings would have been different and the
result that did occur was fundamentially unfair or
unreliable. /d at 694; People v Davenport, 280 Mich
App 464, 468; 760 NW2ad 743 (2008). The defendant
must overcome the presumption that the challenged
action or inaction was sound trial strategy, and this
Court will not substitute its judgment for that of counsel
in hindsight. Pegple v Rice {On Remand), 235 Mich App
429 _445. 597 NW2d 843 (1999); Leonard, 224 Mich

App at 592.

In the present case, defendant argues that he was
denied the right to the effective assistance of counsel
when trial counsel did not present evidence at the
pretrial hearing on the motion to dismiss [*20] and at
trial showing that he was never charged with malicious
destruction of property, despite being arrested for the
offense. Subsection (3} of MCL 28.428 only requires
notice by ordinary mail sent to a person's last known
address, but it also clearly indicates the necessity of a
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charge being brought against the license holder for Affirmed.
committing a felony or misdemeanor; an arrest alone

does not suffice. Accordingly, defendant's argument /S/ William B. Murphy
here is that counsel was ineffective at the hearing and
trial for not presenting evidence and not arguing that the
suspension and revocation were legally invalid. Contrary o/ Michaet J. Talbot
to defendant's argument, the pretrial motion to dismiss

touched on the iack of charges emanating from the

/s! E. Thomas Fitzgerald

Page 6 of 6

arrest for malicious destruction of property, and defense End of Document
counsel attached as exhibits the documents showing
that defendant was never charged with a crime.
Defendant is comrect, however, that the evidence and
argument was not presented at tnal. Nevertheless,
defendant fails to explain or provide an analysis with
respect to why he is entitled to collaterally attack the
validity of the suspension and revocation at his criminal
tral, especially when there was substantial evidence
[*21] that defendant received notice and no indication
that defendant ever approached the licensing board
about its actions. And again, any issues conceming
notice do not warrant reversal. The requisite prejudice
has not been established.

Defendant also argues ineffective assistance of counsel
relative to counsel's failure to be prepared with caselaw
in support of the argument that the officer's brief use of
a flashlight to quickly glance into the car as he walked
by it constituted a constitutionally deficient search. This
argument fails because there was no resulting prejudice
to defendant, where the officer’s action did not implicate
Fourth Amendment protections, Edwards, 73 Mich App
at 583, where there was probable cause to glance into
the car, where nothing of relevance was observed by
the officer, and where defendant had already given his
consent for the officer to search the vehicle.

Finally, defendant argues that counse! was ineffective at
the sentencing hearing, where OV 15 was initially
scored at zero, the prosecutor stated that it should be
scored at 5 points, defense counsel objected to any
change but could not articulate a sound basis for the
objection and indicated that she was [*22] not prepared
to address the matter, and where the court changed the
score to 5 points, The first problem with this argument is
that defendant does not claim that a score of 5 points
was legally incorrect. Further, defendant does not argue
that the scoring difference affected the sentencing
range. Finally, a score of 5 points was proper, given that
the "offense involved the . . . possession with intent to
deliver . . . any . . . controlled substance[.]” MCL
777.45(1)(q). Accordingly, an ineffective assistance
claim was not established.
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Pontiac, Michigan
Wednesday, January 23, 2019, at 10:01 a.m.
* * * * * *
THE. CLERK: Ealling daocket number: 21, People

versus Brown, case number 18-266476-FH.

THE COURT: . Appearances?

MR. ZEMAN: Jeff Zeman appearing on behalf of
the People.

Coungelts an the Hall.

THE COURT: Qkay, we're going to ——

Welze ready far yoir. 1 need counsel to gek seb
up at gounsel table.

This matter’s passed.

1 see defense counsel’s here.

Call the next sase.

Get set up.:

(ALt 10:01 4.m., Case passed)

(At 10:02 a.m., case recalled)

THE CLERK: Recalling docket number 21, People

versus Brown, case number 18-266476-FH.

THE COQURT: Appedrances; please:

MR. ZEMAN: Jeff Zeman appearing on behalf of
the People.

MR. GLAZA: Zack Glaza on behalf of Cleophas

Brown.
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THE COURT: You may be seated.

All right. What’s the motion?

Thidg 18 yoif Siflder-1n—ohdtge, He'
gel e connsel table.

MR. ZEMAN: Oh.

s Crying to <

UNIDENTIFIED SPEAKER: Thank you, your Honor.

THE BOUIRT: Take a seat, officer.

All right. What are we here for? It's an

evidentiary relative to what?

MR. ZEMAN: We’re here on defendant’

s motion, if

you would like to hear from defense counsel with regard to

(indiscernible) -—-
THE COlRT: Ne, ne. T just want to
kind of evidentiary hearing are we having, --
MR. ZEMAN: Yes, your Honor, --
THE GOURT: == or the record;
MR. ZEMAN: For the record, this is

motion to dismiss with regard to Count 1, the

know what

defendant’s

count of

CCW, vyour Honor, carrying a concealed weapon --

THE COURT: Okay, I thought it was a motion to

suppress.

ME. GLAZA: (Indiscernible) dismiss.

MR. ZEMAN: It is. So the dismissal is per

defendant’s position, and both sides have preliminarily

briefed the issue prior to any evidence beling

4
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this Court, obviously --

THE COURT: This is relatiwve to the arrest?

MR. ZEMAN: This is relative to the CCW statute.<
Sa, yanr Hofmar, 14 L s MCL ==

THE COURT: Okay. Let me just ask this.

MR. ZEMAN: Yes.

THE COURT: Do you both agree as to what you'zre
here for ——

MR. ZEMAN: Yes.

THE COURT: -- relative to an evidentiary
hearing?

MR. ZEMAN: Yes, your Honor.

MR. GLAZA: Yes, we do.

THE COURT: Can somebody state that succinctly
for me?

MR. ZEMAN: Go ahead, counsel.

MR. GLAZA: Yes. Your Honor, we'!re here because
my position is that the arrest was not lawful because as
per the CPIL suspension statute that describes the notice
thal Ais weguired, 1t specilfically says thak s persaon
cannot be arrested or criminally liable for violation of a
revocation order, which is what we have here, unless he'’s
received notice.

THE COURT: QOkay.

MR. GLAZA: And we don’'t have any evidence that
-5}
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he’'s received notice.

MR. ZEMAN: Your Honor, 1 would just caveat that
I don’'t agree with defense counsel’s wording that the <
arrest was unlawful. There are, of course, --

MR. GLAZA: Just for that particular crime.

MR. ZEMAN: Okay.

MR. GLAZA: Yeah. If1l1 limit that to that.

Just for the particular crime of CCW.

MR. ZEMAN: So the issue, then, under -—-—-
pursuant to MCL 28.428, and this is specifically in regard
to the language of subsection 8 of that statute, is with
Fogard Lo defendanc! s grimifal 11481111y ——

THE COURT: Okay.

MR. ZEMAN: -- for carrying a concealed weapon,
your Honor. And that's --

THE COURT: 8g noted.

MR. ZEMAN: --— the issue today. And I think —-
As defense counsel stated correctly the issue before the
Court is whether the defendant had notice that his CPL had
been ==

THE: CQURT: $Sg noted.

MR. ZEMAN: -- suspended or revoked at the time
of the arrest.

THE COURT: 0Qkay. I just want you both on the

same page. Okay?

352
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MR. ZEMAN: Yes, your Honor. And that’s the
scope of the hearing.

THE COURT: All wight: So Tthat’/s what you're
hewe foe.

Opening statements?

MR. GLAZA: 1 can begin, your Honor.

THE COURT: Okay. Go right ahead.

MR. GLAZA'S OPENING STATEMENT

MR. GLAZA: Your Henor, I trust that the Court
has reviewed my written submission, as well as the
People’ s submission, so I1'll use my opening statement to
address some of the things that are brought up in the
People’s ——

THE COURT: Go right ahead.

MR. GLAZA: -- position.

The People are arguing that Brown 1s criminally
liable for CCW and not entitled to the protection
described in MCL 28.428 because he received verbal notice
of revocation of the CPL prior to the date of the arrest.

And seo in presenting that pasitien, they cite

People v Eotfl Tor Lhe proposgition that verbal nobloe 1§

sufficient to gqualify as notice, notwithstanding the
particularity of 28.428 that says that notice is supposed
to be sent by first-class mall to an address and have a

myriad of Information and documentation sent along with

7
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it. But nonetheless, Fort, an unpublished case, says that

verbal notice is sufficient.

I believe that Fort 1s distinguishable for Mr. |

Brown’s case. L Fart, Cthere was evidence of verbal

notice prior to the date that the defendant in Fort was

arrested. But Brown didn’'t get notice.

There’s no evidence that he received notice of
the initial suspension, once he was recharged with OWI in
2014. T would refer to that as a subsection 2 notige. 8o
MCT: 28.428 situbsection 2 des@gribes a notice sgent tg a CPlL
holder that the license 1s suspended pending resolution of
the matiter. Bo Cthere's nao evidende thal he got thatb
notice.

And then, subsection 3 of that same section of
the statute describes notice that has to be sent upon
revocation.

So there’s two separate notice requirements.

There’s no evidence that Brown got either.

And T think this is supported by the fact that
the People requested documentation, the entire record from
the gletkls olifftilgs petldining g Me. Bigwhy GPL. And
amongst that record, there is a timeline of events,
correspondence and communications with Mr. Brown. And
nowhere in that timeline or amongst the documentation that

was provided by the clerk does it describe either a

8
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section 2 notice of suspension as a pending resolution or
a section 3 motice of revocation. There’s no mention of
either one of those thifngs. <

Furthermore, the LEIN notice that was attached
to my motion, itfs an entry from the Law Enforcement
Information Network system. And that entry, I think
supports our position that Mr. Brown's first notice of
revocation of his license was the day he was arrested. At#H
the top of that notice in bold print it says 11/24/17 6:02
in the afternoon. Tt’'s notice of revoked CPL by a peace
aliTi get:

The same astatute thaet I'm giting Tfor the
suspension provision is 28.428 section 10 says that at any
time a peace officer gives somebody notice that their CPL
is revoked, and that’'s the first notice they receive,
they’re supposed to enter that into LEIN. Had it been --
Had he received notice at any point prior to the arrest,
then there would have been an entry to the LEIN that
reflected the date that that notice was given. 1 don’t
believe that this LEIN notige Lthat we' have here Tellecis
that 1t was given before that time. The heading clearly
says that it was the day of the arrest at 6:02. And the
only other relevant date on there is ¢/6/15 which is the
date that the revocation became effective after he was

convicted of OWI in 2015.
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The People contend that he received verbal
notice:. I'm not sure when they are proposing that Mr.
Brown fregeived wverbal notige. Tt's not stated 1n the
People’ 8 response. And like I sald, the aenly other dabe
on that LEIN notice is the revocation date.

So it doesn't appear to me that he received
notice at any point. The clerk doesn’t have any letter,
any record of a correspondence, or any letter that was
sent out. They certainly would maintain such records, as

the statute is specific as to what is required when it

says that you have to send notice by first-class mail, the
statutory reason for the suspension, the source of the
record supporting the suspension, the length of
suspension, who to contact for errors. There’s a lot of
stuff that you're supposed to send. 8o it would seem
obvious to me that the clerk would maintain records of
such notices sent out; and, apparently, they didn’t have
anything as they didn’'t produce everything. 8o it’s my
understanding that there is no other evidence that notice
was given.

So I believe that according to what is laid out
in Section 28.428, specifically section 8, which I've
characterized in my motion, just for clarity, as a
qualified immunity, 1t says that a suspension or

revocation order issued under this section is effective;

10

39a



RECEIVED FOR FILING OAKLAND COUNTY CLERK 2019 MAY 15 AM 11:25

10

LT

2

13

14

1E

16

17

18

1.9

20

21

Z2

23

24

25

Motion Hearing Transcript

=
e
®

but an individual is not criminally liable for violating
that order unless he has —-— unless he or she has received
notice of that ordet.

And furthermore, section 9 discusses a remedy
provision in the event that the person had not received
notice. And what that says is that if they haven’t
received notice then they are entitled to an opportunity
to otherwise ——- to store the pistol or otherwise comply
with the revocation order before an arrest is made for
carrying a pistol in violation of that order.

sa L believe 1f the Tirsk nobtice thak Mr. Brgwn
recelved was the day he was arrested for CCW that he was
entitled to, at the wvery least, that remedy provision. 1
believe he was entitled to both. But at the time, he
should have been given the opportunity to comply to store
his pistel; and, therefore, could not be charged with the
CCW or arrested for the CCW. And the underlying charge
would not lie if he shouldn'’t have been arrested for it.

THE COQURT: Qkay.

MR. ZEMAN'S OPENING STATEMENT

MR. ZEMAN: Yout Homot, 1E's8 Lhe Pegple!s
position that the evidence at this evidentiary hearing
will show that the defendant had, prior to his arrest,
received notice. The People anticipate that Deputy

Rymarz, who is the Oakland County Sheriff'’s deputy who
11
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looked up the defendant’s concealed pistol license status

at the time of the arrest, will testify that the header at
the tap of the LETN lookup that the deferndant --— Tthe <
defense counsel relferenced in his opening statemenk that

indicates November the 24th, 2017, at 18:02 hours is with

regard to the

nothing to do

notice.

THE COURT: What was the date of arrest, for the
record?

MR. ZEMAN: The date of arrest was November 24,
2017.

THE COURT: Okay.

MR. ZEMAN: At approximately that time,; your
Honor.

Consequently, the People have provided to the
Court and have provided to the counsel -- to defense

counsel a copy of People wversus Fort, which --

THE

MR.

unpublished case,

THE

ME.

THE

MR.

time that the look-up was done, and it has

with the time at which defendant was given

DL L

COURT:

ZEMAN :

COURT :

ZEMAN:

COURT :

ZEMAN :

41a

your Honor.

ite that .

And that is —-- That is an

Okay, no cite.
And again, the --
Whatfs the date of 1t?

The date of the case is

12
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September 22, 2011. And it makes reference specifically

with regard to the portion of the concealed pistol license

statite thalt’s at lssue here today, your Hohotr. Thalbl’ls i
whether subsecibion 8, the language of whigh says unless he
or she has received notice of the order that verbal notice
is sufficient. There is nothing in that subsection that
indicates that notice to the defendant had to comply with
subsection 2 of that same statute, which sets out the
parameters for the county clerk.

Now, it's the People’s position that this is
sl with regata Bo Ched == Jusk general Takrness. LI eghe
defendant didn’'t know that his CPL suspended, the statute
makes some provisions for the remedy for that, which is
that, vou know, on this occasion if he didn’t know before
now, vyou know, he could properly store his gun and then be
on his way. That's with regard to subsection 9.

In this particular case, however, there is
evidence that the defendant did have prior notice of his
suspension. And Deputy Rymarz will testify that it was
recorded in the LEIN and the defendant had been given
prilior verbal nobtice by & pollice offiger. So he was of
notice and, therefore, is criminally liable.

THE COURT: Okay.

Who's the first witness?

MR. ZEMAN: Deputy Rymarz. However, I would --
13
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I forgot to ask counsel before we got started about two
proposed exhibits which are, as yet, unmarked because I1'm
Without stickers. T apgloglee. T —-— o

THE: CQURT: Just censider rthem marked. PFuak .a
one on it, two, or whatever you got.

MR. ZEMAN: People's proposed exhibit one is the
LEIN entry with which we'’ve made reference. And People’s
proposed exhibit two are the certified records from the
clerk’s office that counsel made reference to with regards
to the history.

I owill —= Arpd The partles ==

THE COURT: And one 18 whal?

MR. ZEMAN: One is the notice of —-- the notice
of revoked CPL license by peace officer, a record that
Deputy Rymarz looked up at the time of the arrest and --

THE GOURT: It's like a partial LEIN rtecord?

MR. ZEMAN: That’s right. 1It’'s just the page
that is with regard to the defendant’s --

THE COURT: Qkay.

ME. aEMANT == EBL skalkis.

And People’s proposed two 18 the entirety af ——

THE COURT: Yes, certified records.

MR. ZEMAN: —-- the certified records from --

THE COURT: I gob. Lhab. Okay:.

MR. ZEMAN: -- Oakland County. I would --
14
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THE COURT: TIs that a stipulation now?

MR. GLAZA: Yes, 1’11l stipulate.

THE COURT: Okay. One and two are admitted. o

(At 10:15 a.m., PX 1 and PX 2 admitted)

MR. ZEMAN: Thank you, your Honor, although I =-
there’s also a stipulation there is a type on the cover of
the records from the elerks on the ==

THE COURT: Qkay. What are you referring to
now? Which exhibit?

MR. ZEMAN: This is People’s proposed two -—- or
People’s exhibit twa, now that i1t's been admitied.

THE COURT: What's the stipulation?

MR. ZEMAN: The stipulation is that on the
second bullet point on the page -- on the page starting
with ==

THE COURT: On page one?

MR. ZEMAN: On page one. That there was a date
of November 5, 2013 referenced in that paragraph. That
should be November 5, 2014. And both parties --

THE COURT: It says November 5™ —— What does it
say’

MR. ZEMAN: "13.

THE SQURT:. %139

MR. ZEMAN: ¥ep, LALLM —=—

THE CEOURT:z And ik sghould be bwetby = = = B
i85

44a
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MR. ZEMAN: r14.

THE COURT: So stipulated?

MR. GLAZA: So stipulated, your Honor.

THE C@QURT: S0 watdered.

MR. ZEMAN: And should T present the exhibits to
the Court?

THE OURT: No, not now.

MR. ZEMAN: Qkay.

THE COURT:z: 1 don't need them:

MR. ZEMAN: All right.

THE. CQURT: Okay, let's proceed with the Lixst
witness now. You’ve got your stipulations. We'’ve got
People’s exhibits one and two are admitted, with exhibit
two as to the second bullet point on page one of exhibit
two, the November 5, 2013 date is corrected pursuant to
stipulation to November 5, 2014.

All wight., Whe's the first wiltness?

MR. ZEMAN: The People call Deputy Rymarz, your
Honor.

THE COURT: Right this way, depubty.

Do you swear Lo tell the truth, the whole truth,
so help you God?

DEPUTY RYMARYZ: I do.

THE COURT: All zight. Please be gealed. 'State

your full name for the record, please.

16
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THE WITNESS: Deputy Eric Rymarz, R-y-m-a-r-z.
ERTIC RYMARZ
galled by the People at 10:16 a.m., sworn by the Conurt;
Lestid fded:

DIRECT EXAMINATION

Deputy Rymarz, how are you currently employed?

The 0Oakland County Sheriff’s Office.

And in what role?

I'm currently assigned to the Crash Reconstruction Unit.
THE CQURT: To the whak?
THE WITNESS: Crash Reconsiirugrion Unit:

THE COURT: Okay.

Were you previously employed as a road patrol deputy for
tlie sherifi’'s riige?

Hexthg

Were you employed as a road patrol deputy on November
the 24 gf 20177

That particular night I was working alcohol enforcement
grant.

Alcohol enforcement?

Corregt.

And what are your dutles on alcohol enforcement?

Be on the lookout for intoxicated drivers.

17
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DL

On that night, were vyou called to the scene of a stop of a
possible intoxicated driver?
I was. <
Do you xeeall g —= I'm sarry. Were yop —— Yol probably
-— You may have been called to a number of them.
Specifically, were you called to a stop at Dixie Highway
near Deer Lake Road in Independence Township?
oo,
At approximately what time was that, if you recall?
If T recall, it was about six in the evening.
Okay.

THE COURT: So that’s November 24th gt
approximately 6:00 p.m.? Officer?

THE WITNESS: Corvegt.

THE COURT: Deputy.

Go ahead.

Deputy Rymarz, was —--— had a suspect already been
identified with regard to the drunk driving at that time?
Fersis

Is that person in the courtroom right now?

Y8

Could you please point to him and describe something he's
wearing?

A grey suit Jacket.

18
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MR. ZEMAN: Your Honor, may the record reflect
an in-court identification of the defendant?

THE COURT: So ordered.

Had vyou been informed in the course of your investigation
that the defendant was in possession of a pistol in his
vehicle?

Correct.

And did vyou attempt to make some determination as to
whether the defendant had a concealed pistol license that
was valid at that Time?

I did.

How did vou make that determination?

T called our dispatch center and had them run z -- what we
call a CCW check. And they indicated that he was -- that
his CPL was not wvalid.

Were vyou able Lo determine at that time whether or not the
defendant had been previously notified that his CPL had
been revoked —-- or was not valid?

No.

You were not able to determine 1t at that time?

Not at that time.

Okay. At some point in the course of your investigation
were you able to determine whether the defendant had been

previously notified of his CPL status?

15
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Yeism
How did you determine -- First of all, when did you
determine that? <

IE was shortly alter the atrest. A Tew days after the

arrest. Maybe a week.
Okay. Did you —- How did you make that determination?

1 poticacted == her nanme's Cathy at the elerk’s offiee that
deals with CCW permits. :
Okay. Now, are you -- In those instances where -- prior
to actually reaching out to the clerk’s office to —— with
regard to Lthe CPL status, is there somewhere that you can
laok that up eledtraonically at LThe Lime of an arresi?
Not to my knowledge.
Not to vyour knowledge? With regard to -- specifically now
(indiscernible) ask about People’s proposed exhibit one.
MR. ZEMAN: May I approach the witness, your
Honor?

THE C0URYF: Yes.

RDepuby, Mo hanthiig yvai. Peeple?s == Well, §@it%s Peuple’s
exhibit one. 1It’s already been admitted per stipulation.
Do you recognize this?

Y&ES5.

What is this?

This 1s the notice that LEIN had faxed to me indicating
20
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that he has been served verbal notice.

Okay. When did you -- Have you seen this before?
Y <
When did yon THdwxst see Ehis?

The night of the arrest.

Okay, so what -— I mean, what is this -- What does it say

exactly?

Well, it indicates to me that his CPL is —-- is not wvalid.

Okay. So there is some electronic record that his CPL was

not valid at the time of his arrest?
I thowoght you meant in addition to this.
Bhi; nds
Yes. Yes, this is the only --
Okay.
The night of the arrest, this is the only -- this is the
only thing that I had at the night of the arrest
indicating that his CPL was not valid.
Okay. ©So you were in possession of —--

THE COURT: I'm sorry. Wait a minute.

You're pointing ba a piece of paper Lhal’s besen
admnitied g8 People”s gne. The night «of the gafest, did
you have that piece of paper in your hand?

THE WITNESS: I was notified by dispatch that
Lthig existed. Lalter on, T was able Lta get it.

THE COURT: Okay. BSo that paper was not in your
21
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hand the night of the arrest?

THE WITNESS: Correct.

THE CQURT: 50 what, 1f any, determination did
you make relative ©tae the findings on People’s number ane
the night of the arrest?

THE WITNESS: I sontacted ——

THE CEOURT: XYou didn®t see gfiviihiing. All you
did is you heard from the dispatcher that his CPL was not
valid, correct?

THE WITNESS: Correct.

THE CQURT: Verbally from the dispatcher.
That’s who you heard from?

THE WITNESS: Correct.

THE COURT: There’s nothing that came across on
a screen in your patrol wvehicle that showed that?

THE WITNESS: Correct.

THE COQURT: Okay. Go ahead.

MR. ZEMAN: Thank you, your Honor.

Deputy Rymarz, with regard to the heading on People’s
exhibit one where 1t indicates November 24, 2017, I think
approximately 1800 hours, what is that heading with
reference to that date and time?

When it was ran.

Is that to say that when somebody looked up this
22
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information?
Correct.
The 1nfofmalicon gontained 10 People’s exhibit ohe?
Gtk
Is that with reference to the time at which notice was
given to the subject of the LEIN lookup that the CPL was
revoked?
No. No, this is the date that the dispatcher had ran the
CEL sratng.
Okay. Now, did that indicate to you, People’s one, that
the defendant had prlioer e that date and time been
notified that his CPL was revoked?
It does indicate that he was served verbal notice.
Okay. And do you -- Was it you who had done that on the
night of this arrest?
No.
Do you know who did that?
No.
But to your knowledge, is this a record that’s regqularly
kept with regard to individual CPL status?
T 1%
And you looked --

MR. ZEMAN: The People have nothing further at
this time, your Honor.

THE COURT: You may cross—examine.

A3
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MR. GLAZA: Thank you, your Honor.

CROS5-EXAMINATION

BY MR. GLAZA: <
Q Deputy Rymarz, thank you for your time.

A Sure.

Q Good morning. A couple guestions for you.

S50, Deputy Rymarz, are you familiar with the law
that requires a peace officer to make an entry into LEIN
when they give notice to somebody that there’s been a
revocation as, you know, is reflected in the paper that
you have in your hands?

A Generally, yes.

Q So have you ever had occasion to have to do that in your
professional career?

A No.

Q Have you ever --= Are there similar acts that you've had to
do in your career where you enter something in LEIN for
the sake of memorializing something when it happened?

A ¥em.

Q And typically when you make such an entry, what type of
information do you enter?

A Well, it depends on specifically what I'm -— what I'm
entering in.

Q Well, let me put it this way: If you are entering

something that you had informed somebody of something or

24
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given them notice of something, would you -- would it
record who put it in, when they put it in, the nature of
what the lnteraction was? <
LY s heen pofle dme sinee Ifye —— sines 1've dofne thak. L
would think that it would, yes.

Okay. But as far as this particular -— you haven’'t -- You
haven’t done this before? You haven'’'t entered into LEIN
when you'’ve given somebody a notice of a revoked CPL?
Cotreet.. 1 have #oks

Okay. #nd referring to Peoplels exliibil gng, when you
laek at that, and you btestbtilied that you believe that the
heading at The Lop just rellecls when 1L was pulled by
whomever pulled that record?

Thate 1g the gase:

But it does say the date of the arrest and the approximate
time that you described, and it says notice of revoked CPL
by a peace officer. What do you think this indicates?
That the -- You believe that indicates that the notice
happened sometime in the past?

Fersi:

And Depubty Rymarz; could you describe Lo ne where on that
sheet of paper it describes when that notice was given?
Just above the -- where it says “served verbal notice,” it
indicates that the license revocation date was 6/6 of

2015 .
25

54a

DL




RECEIVED FOR FILING OAKLAND COUNTY CLERK 2019 MAY 15 AM 11:25

10

1L

12

132

14

15

1

1y

18

19

20

3l

Z3

23

24

BY MR. GLAZA:

Q

BY MR. GLAZA:

Motion Hearing Transcript

=
o
®

THE COURT: Was what?
THE WITNESS: The revocation —-— license

tevooation date: @76 of 20185,

So,;, Deputy Rymarz, it's your belief that that date listed
above the line “served verbal notice of revoked CPL
licetige by peace vilfiger” relflecbs agtually the day that
he was give notice?

That would be my understanding, ves.

Okay. And Deputy Rymarz, did you know that €/6/2015 was
acktually The date that the noblce became elfilecbive —— o
that the reyvocallion became effective?

No.

And T would just point out that -- Well, I guess 1 can
show vyou.

MR. GLAZA: May 1 approach?

THE COURT: Yes. And what are we approaching --

MR. ZEMAN: Are you showing the (indiscernible}?

MR. GLAZA: Sure.

THE COURT: What are we approaching with?

MR. GLAZA: Tt's the same thing-

MR. ZEMAN: TItfs stipulated People’'s exhibit
two, your Honor.

MR. GLAZA: Yeah, exhibit two.

26
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And can you take a look at the last bullet point there,
Deputy Rymarz?
THE COURT: What page? <
NE. GLAZAz The wery Lixst page.
THE COURT: First page, exhibit two.

THE WITNESS: Do you want me to read it?

BY ME. GLAZAS

Q

T was going to ask you a guestion about it after you
looked at it.

Okay.

Does that indicate there that the revocatlion became
effective 6/6/201572

That's what it indicates here, vyes.

So that date of 6/6/2015, as supported by the clerk’s
documentation, was the day it became effective. And,
furthermore, that bullet point alsoc says that he was
convicted of OWI on 5/20/2015.

Correat.

And do you —-—- When somebody is convicted of a crime that
would disqualify them from carrying a CPL, do you have any
understanding of what the process 1s of notification
between law enforcement, courts, and the clerk’s office?
I dg not.

Okay. But you would agree that the clerk is certifying

that 6/6/2015 is the date the revocation became effective?
2
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That's what it appears.

And there’s nothing on People’s exhibit one that indicates

when that notice was given and by whom. There’'s just a 5
date that's near ik. Would yon agree with thak?

That would indicate that the —-— there is a date here of
6/6 of '1B that indicates that thatfs the date of the
license revocation, but it does not indicate who had done
the revocation.

And, vyou know, referencing the answer you gave earlier,
while you may not have done such an entry as this, you've
done other entries; and you testified that 1t would be
logical that when such an entry was made, the officer who
made the entry, the time and the reason for the entry,
would be recorded, right?

It would make sense.

Okay. And that doesn't appear to be here. We have a date
but it doesn’t say by whom or specifically that that is
the date that the notice was given.

Not on this notice here, no.

And you would agree that 6/6/2015 is immediately preceded
by licenge revocgtlion dale?

Correct.

And it does not say notice of revoked license date?
Carroeil.,

Okay. Deputy Rymarz, you indicated -- I guess I want to
28

o574



RECEIVED FOR FILING OAKLAND COUNTY CLERK 2019 MAY 15 AM 11:25

10

LT

12

13

14

15

16

1y

18

1.8

20

3l

Z3

23

24

Motion Hearing Transcript

DL

clarify. You indicated that you had contacted Cathy from
the clerkfs office for information about Mr. Brown’s
license? <
T ensls
What did she indicate to you regarding the notice?
It was some time ago. She had faxed me some documentation
that indicated that he was served notice. And I brought
that information to the prosecutor’s office when T
submitted a warrant request.
Do you recall which documentation that was?
Oh, I kinow that it weasg a —=— Ulithsnd; L daori’™t. Bue I dg
have At 10 My file hete.
I suppose you gould take a look. 1 probably had it. I
just want to make sure we’re on the same page.

THE COURT: Okay. We're going to pass this
matter briefly while he looks.

MR. GLAZA: Qkay.

THE COURT: Call the mnsxl case.

You can remain with your stuff on the tables.

You -can step down, Ofililicer.

(At 10:29 a.m., witness excused)

THE COURT: Deputy. I called you “Officer.”
I'm sorry.

(At 10:29 a.m., case passed)

(At 10:45 a.m., case recalled)
29
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THE CLERK: Recalling docket number 21, People

versus Brown, case number 18-266476-FH.

MR. ZEMAN: Jeff Zeman appearing on behalf of
the People.
MR. GLAZA: Again, Zack Glaza on behalf of Mr.
Brown.
THE EOURT: Okav. The depubty has retdken the
stand. Both counsel are present. Defendant is present.
Please be seated.
Now, have all -—-
Deputy, have you had a chance to look at
whatever it 1s defense counsel was asking you to review?
THE WITNESS: Yes.
THE COURT: OQkay. We're ready to proceed?
MR. GLAZA: 1 believe so. I'm going to -—-
THE COURT: Go ahead.
MR. GLAZA: -- ask some guestions about that.
THE COURT: Go ahead.
BY MR. GLAZA:
Q Now, Deputy, you had an opportunity to review the recoxrd

Lo whighh yotl wete faferding: is CLhal cotireci?

A Correct.

THE COURT: Shh. Keep your voices down.
BY MR. GLAZA:

Q And could you just describe what --
30
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THE COURT: Court’s in sessiorn.

UNIDENTIFIED SPEAKER: Sorry, Judge.

BY MR. GLAZA: <
Q Can you describe what that record is?
A It is a -- an e-mail and a form that was sent to Mr.
Brown.
Q Okay. And as it pertains to that e-mail, I've reviewed it
and ——

THE COURT: I'm sorry. Hold on. If we!re going
to talk about what it is he's got in his hands, it's got
to be an exhibit.

MR. GLAZA: That's what I ask.

MR. ZEMAN: Your Honor, I have no objection to
the e-mail entering; however, the contents that the deputy
has in his hand are actually included in People’s exhibit
two, as part of the documents that were tendered to
gounssl, —

MR~ GLAZRz I Ehaak =

MR. ZEMANT —— regeived frnom the elerk’s offiee:

MR. GLAZA: Yeah, I think we can stipulate that
the e-mail 1n guegtion hay the same 1rnfofimalbion ag Lthe
first page of exhibit two.

MR. ZEMAN: So could we just refer to People’'s
exhilbil. twe; as oppogsed g —=

THE COURT: Let’'s refer to —— Yeah.
3.
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MR. ZEMAN: —-— (indiscernible) -—-—

THE COURT: Refer to exhibit two or it has to be

marked —- <

MR. GLAZA: Understood.

THE COURT: -- and moved to admit.

MR. GLAZA: Yeah, I'm fine with either. il e

THE CGOURT: And exhibit two ==

MR. GLAZA: -- Jjust want to make sure we're
clear.

THE COURT: TLet me just say this: 1In the
future, when you come in with multiple-page exhibits, they
all need to be numbered in this courtroom.

MR. ZEMAN: ¥Yes, vour Honar.

THE COURT: Every single page. So then we're
talking on the —-- everybody's talking about the same
thing.

MR. GLAZA: Sure thing, your Honor.

THE COURT: Exhibit two, page three, page ten,
page one, whatever it is. OQkay?

MR. ZEMAN: Yes, your Honor.

THE. CQURT: All £ight. Go ghead.

So we're talking about exhibit two, page one?
Or do you want to mark the exhibit’s pages?

MR. ZEMAN: I can mark the pages momentarily.

THE BOURT:z All wigive:. Yoo ag that. 1A golng
A2
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to be in reces

THE

(AL

(AL

THE

THE

THE

versus Brown,

MR.
the People.

MRE.

MR.
pages. There

THE

TLet’s proceed.

MR.

MR.

THE

s. I need two minutes. Court’s in recess.
CLERK = ALl rwisge.

10:47 a.m., recess)

1L:05 a.t., ot 1nh sesslor)

CLERK: All rise.

COURT: OQkay. Please be seated.

CLERK: Recalling docket number 21, People
case number 18-266476-FH.

ZEMAN: Jeff Zeman appearing on behalf of

GLAZA: Zack Glaza on behalf of Mr. Brown.
ZEMAN: Your Honor, I have numbered the
are 22 in total. Counsel and I --

COURT: Okay. Resume the witness stand.

ZEMAN: Thank you, your Honor.

GLAZA: All right, veur Honar ——

COURT: The parties and counsel are present.

Witness has resumed the witness stand.

Please restate your name, Deputy.

THE WITNESS: Eric Rymarz, Oakland County

Sherifffs Office.

THE

MR.

COURT : Go ahead.

GLAZA: Thank you, your Honor.

So I want to return to the inquiry regarding

23
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exhibit number two, page one.

And may 1 approach the witness so that I can

show himn this exhibilt?z Iths gol 8 Lot of dates on 1L; and <
I just want to make sure he’'s clear on what I'm referring
o

MR. ZEMAN: No objection, your Honor.

MR. GLAZA: May I approach, your Honor?

LHE: COURT: Yen.

Deputy Rymarz, I'm just referring to page one there. B5o
that fdesk cover page. And welve all agrteed thak the
information listed there 1s the same information that was
sent to you by e-mail from Cathy Craig at the clerk’s
office. So as it relates in the information that's listed
there, would you agree that bullet point one mentions that
there was a suspension letter sent on September 12, 2013
to Mr. Brown?

Yesg.

And would you agree that that’s due to an OWI/High BAC
charge that is pending?

CoOFTedls

Okay. And would you agree that at the fourth bullet point
it says that they mailed a suspension letter to follow up
to Mr. Brown that the Gun Board confirmed his suspension?

Yes.

34
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DL

Q And that date that is listed at that fourth bullet point

is November 19, 20137

Q Okay. Deputy Rymarz, 1s there anywhere else amongst those
bullet points that describes where notice, whether it's a
phone call or a letter or anything, was sent to Mr. Brown
pertaining to a CPL besides the two 1lnstances that I just
mentioned?

MR. ZEMAN: I just want to object to line of
guestioning. T It it go for a Little it bedaiise T
thought this might be setup for further questions about
information within the deputy’s personal knowledge. Your
Honor, I'm objecting. I think that the guestions are
outside the scope of his personal knowledge and it's
argumentative. 1 think that counsel --

THE GOQURT: Overraled.

MR. ZEMAN: -- can argue these points --—

THE CQURT: UOwerruled. “This is the croux of the
issue. He can ask.

MR. ZEMAN: Okay, that's fine.

THE CQURT: If he doesn’t know, he doesn’t know.

BY MR. GLAZA:

Q So I'm just asking: Besides the two instances that we -—-
I just highlighted to you, are there any other mentions of

when Brown received a notice of either a suspension

X8
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because of the charges pending or revocation of a CPL?

Received? No. But —-
Sent? <
¥es: dne, bwa, threse —— Nuiiber Touc, aliker the heagwimg on

November 19, 2013 we mailed Mr. Brown a follow-up
suspension letter signed by the members of the Gun Board

confirming his suspenslon.

I mentioned one of those. So that’'s the other notice that-k

you see there?

Correct.
Okay.
i1
MR. GLAZA: And 1 don't believe I have any more
questions about this document. Okay? So I'11 just see

. - - I do not have any further gquestions for Deputy

Rymarz.

THE COURT: Any redirsct?

MR. ZEMAN: No. No redirect, your Honor.

THE COURT: ANl might-

Deputy, you may step down.

(At 11:05 a.m., witness excused)

THE COURT: We're going to pass this matter for
a couple of minutes. Let’'s call the other case.

(At 11:0h a.m., case pagssed)

(At 11:13 a.m., case recalled)
36
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THE CLERK: Recalling docket number 21, People

versus Brown, case number 18-266476-FH.

THE COQURT: The pafrtics and coimsel are presentf<

The deputy had stepped ofi the skand.

Call your next witness.

MR. ZEMAN: The People would call Deputy
Blimngki. And the oflfiger 10 chatge —=

THE COURT: Qkay. Right this way.

MR. ZEMAN: He was in the hall when we
(indiscernible), your Honor. He may have run to the
bathroom (indiscernible).

THE CQURT: Pasged:. TCall the next gasge.

(At 11:14 a.m., case passed)

(At 11:18 a.m., case recalled)

THE CLERK: Recalling docket number 21, People

versus Brown, case number 18-266476-FH.

MR. ZEMAN: Jeff Zeman appearing on behalf of
the People.

MR. GLAZA: YZack Glaza on behalf of Mr. Brown.

THE CQOURT: Who's the next witness? Deputy who?

MR. ZEMAN: ©Oh, Deputy Elinski.

THE COURT: All right. We need you right up
front, Deputy. Come right here. Watch your step upon
entry into the box. The door opens towards you. Ralse

your right hand and take an oath.
37
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Do you swear to tell the truth, the whole truth,

so help you God?

MR. ELINSKI:

THE COURT:

name for the record.

THE WI

TNESS:

THE COURT:

Okay.

Go ah

MR. ZEMAN:

ROBERT ELINSKI

Yes;

T doz

ALl wight.

Please stabte your full

Fabert Elinglki, PB-l=i-=pg-s=lk=i.

E=l=i=t=g=k=1,

ead.

Thank vyou,

yvour Honor.

called hy the Peagple at 1l:18 &a.m., sworn by the Counrt,

testified:

BY MR. ZEMAN:

Q

A

Deputy Elinski,

DIRECT EXAMINATION

how are you currently employed?

Oakland County Sheriff'’s Department.

Were you working as a deputy for the Oakland County

Shearifflts ——
THE COURT:
there?
THE WITNESS:
LHE GLTRI
Go ahead.

BY MR. ZEMAN:

Q

Bepubty Elingkd s,

TEHm BErEy.

How long have you been

Sunge Joly agf 2017,

201172

Okay.

You’ re new.

were you working for the Oakland County

67a
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Odd

Sheriff’s Office on November the 24th in 201772
Yo

And what were your dutles on that date? <
1 was assigned to Independence Township, road patrol.

At approximately —-- sometime between 5:30 and 6:00 p.m. on
that date, did you assist in the investigation of a crash
on Dixie Highway near Deer Lake Road in Independence?

Ten,

Okay. And had a suspect been identified with regard to

the cause of that crash?

Yegs

MR. GLAZA: I'll giipulate Lo the
identification.

MR. ZEMAN: Okay. 1It's my understanding they
stipulate --

THE COURT: Sa ordered.
MR. ZEMAN: Okay. Thank you.
THE COURT: Stipulation to ID of the defendant.

MR. ZEMAN: Okay.

S0 let's get right Lo why we'!fe here toddy; then, Depuly
Elinski. During the course of your assistance in that
investigation, did you check to see whether the defendant
had a valid concealed pistol license?

I did a LEIN check along with a driving check on my in-car

35
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computer, vyes.

Did you do that on behalf of the other deputies who were

at the scene?

By their reguest,

Okay. And were you able to determine whether or not the

defendant had a walid CPL license on that date and time?

yes.

At that date and time,

no,

e did mieok.

But you were able to determine he did not; is that

correct?

It displayed on my in-car computer,
inquiry to our LEIN dispatch which verified the same as

what was displayed on my in-car computer as beling revoked

and denied.

I made a verbal

Okay. Did it indicate -- What showed on your in-car

computer, did that show that the defendant had previously

served verbal notice of his suspension? If you recall.

I == T do not remember that. pazrt.

Okay. Did you yourself serve the defendant verbal notice

that he had a suspended or revoked concealed pistol

license on that date?

I didn’'t have any verbal communication with him, no.

You never had any verbal communications with the

defendant?

No.

Is that correct?

69a

40

=
o
®




RECEIVED FOR FILING OAKLAND COUNTY CLERK 2019 MAY 15 AM 11:25

10

L1

1.2

13

14

1E

16

17

18

18

20

21

22

23

24

25

BY MR. ZEMAN:

Motion Hearing Transcript

Odd

Via the other deputies, that inguiry was made to them --
to-the detendant.
What inquiry was made to the defendant? <
About the CPL being denied and explred.
Did you tell the other deputies to notify the defendant
that his CPL had been revoked?

THE COURT: 1I'm sorry. 1 don't want ke talk
about what the other deputies -- We're getting into

hearsay. Can we identify who that is?

What other deputies were present at that time?

Deputy Harris and Deputy Johnson.

Okay. During the course of your LEIN inguiry, did you
enter into LEIN the defendant had been notified on that
date that his CPL had been revoked?

Could you say the question again, please?

Did you make it -- Did you yourself make a notification in
the LEIN system the defendant had been denied at the time
of his arrest on November 24th that his CPL was revoked?

I don't know what that means.

Did you enter any information into LEIN --

L == T didd ook, ng

-— 1in regard to the CPL? No? Okay.

No. I don’t make that entry.

Okay. Have you ever done that before?

41
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MR. ZEMAN: Okay. I have no further questions
at this time, your Honor.
CROSS-EXAMINATION

BY MR. GLAZA:

Q Is it Deputy?

A XEs,

Q Deputy Elinski, thanks for your time. Just a couple
questions. You've already stated that you’ve never made
an entry into LEIN that notice was given that -- to a

person that their CPL was revoked.

A COFrTedls

o) Youfve never made such an entry?

A No.

Q Are you -- Were you aware that there is a state law that

requires peace officers to make such an entry when they

give such notice?

A Phat —= I doentt == I daen’t koaw.

Q You weren’'t aware of it?

A What --

Q I gan vephigse 1.

A Yeah, I mean, --

Q Are you aware that there’'s a state law that says if a

peace officer encounters an individual who has a revoked

CPL but that individual had never received notice of the

42
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revoked CPIL, that the peace officer should make an entry

into LEIN reflecting that they have given them notice?

At Tace value, 1T you tell me that's & law, I believe you;"<

but I never —-

No, I'm just saying, Were you aware of it or not?

No.
Soo== QOkavy. Thatfs TFife. THabfs fing.

And you've never made such an entry -- Have you
ever —-—

I have not.
—=— made enbries inte the LEIN system regacding yont
interactions with people, with citlizens?
Well, T made a request through our dispatch to make
entries in the LEIN.
Okay. Sure. 8o whether —-- So what I'm referring to have
you made an entry, if you asked somebody else to do it,
EhaErg ==
Okay.
—— the same thing, as far as I'm concerned.

So when you do make such an entry, what type of
infermation do you repotrt Lo ask Lo be entered?
It"s circumstantial, depending on what case you're
involved in.
Of course. But in general, what type of information would

be there?

43
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Example?
Yeah.

To this case specifically or that anything —— <
To anything. If you're ever making an entry into the LEIN
system or asking somebody else to do that for you, 1 just
want to know what type of information are you asking to be
entered?

Verification on cer- —-- status, property, people, recovery-

of evidence.

Okay. 8o if T want -- I just want to clarify real guick
and then I’'1ll move on. When I'm talking about making an
entty; Ifm oot Lalking aboul verilfyving what!s thete. T7h

talking about you either putting something into the LEIN
system for a person or asking somebody else to do it, you
enter new information. Have you ever done that?

sure. O gourss.

Okay. When you do that, what type of information do you
agk to be enter=d?

A whole ldt of SLufh:

Okay. And what does the -- And so when you enter
something, LT there's & new entry, what 1s reflecgted in
the LEIN system?

I mean, talking about hypotheticals, I mean, I don’'t know.
I mean, people, date, Lime.

Okay: ©So the people that are involved,; --
44
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Right.
—— that would be the officer and the suspect or the
individual, the citizen? Is that correct? <
Could be. I mean, you're asking me questions I can’'t give
you an answer to.
Well, T understand it's hypothetical because you said that
vou haven®t dope the thing Ehabkfs at issue in this gase ==

THE COURT: Qkay. Hold on.

Deputy, if you don't know, I want you to say you
don’t know.

THE WITNESS: Okay.

THE EQURT: I don’t wahlL you Lo guess of
speculate.

Go ahead.

MR. GLAZA: Very well.

BY MR. GLAZA:

Q

So if you don’'t know, just say I don't know.

So when you make such entries, what type of
information would be entered? It doesn’t have to case-
gpecifie. Bubt all people, ho maktter whak Lhe case is,
would have scme entry —-- some 1nformation that was
consistent, like who the person was, who the officer was,
when the entry was made. Would you agree to that?

TPl ggtae,

Okay. And if you’re entering something in the LEIN, then
45
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THE COURT: OQOkay. But see, the way you’re
phrasing the gquestion 1s confusing. The deputy has <
already said he's never entered anything into LETN.

MR. GLAZA: He's asked others to; though.

THE COURT: Yes. But all you can do is ask him
what he's asked people to do. He can’t say what other
people have done.

MR. GLAZA: Okay, no, 1 -—-

THE COURT: He can say what he's observed in the
LEIN, what he sees when he looks at them; but he can’t
testify as to what other people have done, even 1f he'’s
asked them to do something specifice, which he’s not
testified te thus far.

MR. GLAZA: Understood, your Honor.

THE COURT: Qkay-

MR. GLAZA: And that is what I'm asking.

BY MR. GLAYA:

Q

When you have requested others to make an entry, have you
requested that those people record the name of the person
you encountered, your name, the time that this request was
made?

Yes, I'm assuming that’s protocol.

Okay. And I'm assuming the same thing.

S0, going back to what you said earlier, you

46
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said when you were asked to check the CPL status of Mr.
Brown, you checked in the LEIN system; is that correct?
(B0 ik w27l RS

And the LEIN system, you testilfied, said that he had a
revoked license or you said it was not valid?

Bath: GCorreck:

Okay. Do you remember specifically what the information
said?

Specifically? No.

Okay. Tt just said not valid?

Cayerioerk.,

Dkay. And you testified earlier that you didn’'t see
anything in that entry regarding notice or anything like
that?

That I donft remember.

MR. GLAZA: All right. I have nothing further.

THE COURT: You may cross-—-examine.

MR. ZEMAN: No redirect, your Honor.

THE COURT s T mean rediredl .. No teditedl?

MR. ZEMAN: No redirect.

THE COURT: Nothing further for this witness?
Okay. May the witness be excused?

MR. ZEMAN: Yeg, your Hengr.

THE COURT: Deputy, you may step down. You'zre

excused.

47
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Is that a yes?

MR. ZEMAN: Yes.

THE COURT: Okay.

(At 11:28 a.m., witness excused)

THE COURT: You may call your next witness.

MR. ZEMAN: The People have no further
witnesses, your Honor.

MR. GLAZA: No further witnesses.

THE COURT: No witnesses for the defense?

MR. GLAZA: No.

THE. COURT: Qkay. Are we feady ba argue?

MR. ZEMAN: The People are ready to argue. I
will indicate that the exhibits have yet to be marked.
(Indiscernible) —-

THE COURT: s thene 8 —-=

MR. ZEMAN: -- for them.

THE COURT: Is there a — Do yvou have a tzial
date?

MR. ZEMAN: We have a trial date for next week,
your Honor.

THE COURT: Okay. ©So how fast can you get your
briefs done?

MR. ZEMAN: Well, your Honor, here’'s the thing:
Our trial date is next Tuesday. The parties both

anticipate that whichever way the Court comes out on this

48
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whichever way the Court comes out on this, the losing

party will be seeking an appeal with regard to this lssue.

published case on this, my office may be interested in ——

like, a --

MR. ZEMAN: Sure.

THE COURT: -- case of first impression,
actually. 8So what I need are briefs.

MR. ZEMAN: Right.

THE COURT: So how fast can you get them done?

MR. GLAZA: As fast as the Court requires.

MR. ZEMAN: T mean, if —-

THE GRURT: ¥Yogu bell me.

MR. ZEMAN: Well, and the other thing --

Sorry. I will make -- I don't know, your Honor.
We'll argue right now. 1’11 have a better answer after we

put our verbal arguments, 1n case there’s anything new

from defense counsel. I should be able to get it done

Motion Hearing Transcript

Odd

THE COURT: Tuesday the what?
MR. ZEMAN: The 29th, <
THE COURT: QOkay.

MR. ZEMAN: The parties anticipate that

LH CQURF:  Yei.

MR. ZEMAN: And given that there is no

THE COURT: Right. And that’s what it sounds

49
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fairly quickly. 1In light of the anticipated need for an

appeal, 1 will also (indiscernible) to the Court that in

light ot the Tacl thalt that 18 glso the gnly Teloiy count <
on this case, Counkt 1, the CEW, 1t may be' digpositive ol
whether gr not this Cenft will hear thig gage. If ——

THE COIURT:  Right.

MR. ZEMAN: == If 2t"p dismissed, vou koow I°.L1L
be either moving for -- asking for an appeal or moving for-k
a remand.

THE COQURT: @r both. Yeah.

MR. ZEMAN: Right.

THE COURT: Okday:

MR. ZEMAN: So, --

THE COURT: All right. Well, guite frankly, 1T
don't know if we have something else ——

(To the clerk) Where is the defendant? Is he in
lockup?

THE CLERE: Uh—himi.

THE COURT:z I thouaght se. Qkay. Wy d@ntl vam
send for Mr. George and send for the defendant and get
them up here now.

I don’'t think I have enough time to listen to
arguments. I want you to have an opportunity te fully
argue. And I do need your briefs. And so I need you to

do your findings of fact and conclusions of law based on

50
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the evidentiary hearing today; and get those to me, let’s
say —— Could you get those to me by Monday, the 30th? Whatl
18 chat. date?

MR. GLAZA: Monday is the 28th,

THE COURT: 1Is it the 28th? Oh, okay. Monday,
the 28, Okay. Can you get those to me?

MR. ZEMAN: And your Honor, are we keeping the
trial date?

THE COURT: Yeah, we’ll keep the trial date;
youfre going to get those to me by Monday at noon.

MR. GLAZA: Yes, your Honor.

THE COURT: OQkay?

MR. GLAZA: Yep.

MR. ZEMAN: Okay.

THE COURT: And them TF1]. take a ook at them.

MR. ZEMAN: Yes, your Honor. And the exhibits?

THE COURT: You’ve already marked them. I told
you to consider them marked. You made copies —-—

MR. ZEMAN: Oh, I meant would the Court --

THE COURT: Yeah, make copies and leave them
with my clerk by the time you get your brief done, --

MR. ZEMAN: ¥Yes; yveour Honar.

THE COURT: == findingsg of fact,; conclugliong of
law.

MR. ZEMAN: Yes, your Honor.
51,
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THE COURT: Qkay?

MR. GLAZA: Thank you, your Honor.

THE CQURT: All right. Anything fTurthetr Tar the<

record?
MR. ZEMAN: Nothing else.

MR. GLAZA: No.

THE COURT: Okay. Put your witnesses on standby

for that Tuesday.

MR. ZEMAN: Yes, your Honor.

THE COURT: And I1'11 find out something, once 1T
see yaur belels.

MR. ZEMAN: Your Honor, this will be addressed
prior to the trial, but on Tuesday; we’ll submit on Monday
and address the --

THE COURT: Yeah, we'll put the witnesses on
standby. I Jjust need you to come. And maybe I can work
it out and rule by the time I see you on Tuesday. And
then we won't proceed with the actual jury selection until
I've ruled. ©Okay? But I1'm looking forward —-—- T think T
might be able be xule belfare then.

MR. GLAZA: Thank you.

MR. ZEMAN: Thank vyou.

THE: COURT: I"m plapnimg en dt« ALL Tight?

(At 11:32 a.m., proceedings concluded)
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RECEIVED FOR FILING OAKLAND COUNTY CLERK 2019 MAY 15 AM 11:25

Motion Hearing Transcript

STATE OF MICHIGAN )

COUNTY OF OAKLAND ) sSs.

I certify that this Transcript 1s a true and accurate
transcription to the best of my abllity of the proceeding in
this case before the Honorable DENISE LANGEFORD MORRIS, as
recorded by the clerk.

Proceedings were recorded and provided to this

transcriptionist by the Clircult Court and this certified

reporter accepts no responslibllity for any events that occurred

during the above procesdings, for any inaudible and/or

indiscernible responses by any person or party involved in the

proceeding or for the content of the recording provided.

Dated: May 15, 2019

/5/ Busan G. Johnson

Susan G. Johnson, CER 3511
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~ Prosecution Exhibit 1

OC Fax Server 12/4/2017 10:08:42 PM DPAGE i/G01 Fax Gervey

2417 | 18:02:87.72 | LGWCCOW | NOTIGE OF REVOKED CPL LICENSE BY PEACE OFFICER.

03984
A LGWCCW 3984 188259 11/24/17 1802 CLEMISCEMP3.
MI16315300

ARVOKED LICENSE T0O CARRY 2 COWCRATLED PISTOL (CPL)

THIS INDIVIDUEL IS NOT ELIGIBLE TO CARRY A COMCEALED BISTOL.

LICENSE REVOCATION DATE:06/06/2015
% SERVED VERBAL NOTICE OF REVOKED CPL LICENSE BY PEACE OFFICER,

wwwTHIS BREPONSE SHALL NMOT BE DISCLOSED TO ANY PERSON EXCEPT POR PURPOSES
OUTLINED INW PUBLIC ACT 202 OF 2014 (MCL 2B.421R) . *=*¥

CPL:683528G LIC DATE:08/06/2013 EXP DATE
MAM: BROWN /CLEOPHAS /ANDREW / DOB:
RACE:R SEX:M HGT; 600 WET: 200 BAT :BLK EYE:+BRO
OLM: S0C:

ADD:

CQU: 63 — OQARAXKLAND

LEOSAR DATABASE RESPONSE;
NC LEOSA DATA FOUND

END OF CCW MESSAGE
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Prosecution Exhibit 2

Lisa Brown

OAKILAND COUNTY CLERK/REGISTER OF DEEDS

www.oakgov.com/clerkrod

Vital Records

January 8, 2019

I hereby certify that a search of our records at the Oakland County Gun Board shows the
following Concealed Pistol License record for Cleophus Andrew Brown, DOB -

CPL #683528G; Effective Dates: 08/06/2013 Original Expiration - 11/27/2017

e On 9/12/2013 Suspension letter sent to Mr, Brown due to Operating While Intoxicated
with High BAC charge pending. Gun Board Hearing was set up for November 19, 2013,

®» On 10/29/2014, Mr. Brown called in to request his CPL to be reinstated as his original case
#134951SD was dismissed without prejudice. We requested a Register of Action for the
case at 51% District Court, which they faxed over to our office on 11/5/13, also stating that
Mr. Brown was re-charged for OWI with High BAC, new case #144309SD.

e Gun Board denied his reinstatement. Mr. Brown waived his Gun Board Hearing
scheduled for 11/19/2013 (he is not required to attend hearing).

o After the hearing on 11/19/2013, we mailed Mr, Brown a follow up Suspension letter
signed by the members of the Gun Board confirming his suspension.

e He was convicted of OWI on 5/20/2015, his CPL was revoked on 6/6/2015. A first OWI
conviction is a 3-year disqualification for a CPL.

Attached is documentation, including his application. If you have any other questions, please
contact me at 248-858-0521. ‘

Kathy Craig
Office of the Oakland County Clerk
Keeper of the Records
x "I‘..
b .-'It‘b‘: ‘"tfu 1t Y-
N N i'.]/’/ﬂ \( | ,’3‘"
Administrative Oices County Clerk's Office Election Division Register of Deeds Office
1200 N Telegraph Rd-Dept 413 1200 N Telegraph Rd-Dept 413 1200 N Telegraph Rd-Dept 413 1200 N Telegraph Rd-Dept 480
Pontiac Mi 48341-0413 Pontiac Mi 48341-0413 Pontiac Mi 48341-0413 Pontiac Mi 48341-0480
(248) 858-0560 (248) §58-0581 (248) B58-056/ (248) B58-0605

clerk(ioakgov.com clerklegal@oakgov.com ections(@oakgov co) LCom
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‘Prosecution Exhibit 2

RI-012 (10/2010) L Print Form I

MICHIGAN STATE POLICE

CONCEALED PISTOL LICENSE APPLICATION

I. General Information: Type or clearly print answers lo all fields.

1, Full Legal Name (First, Middle, Last, Suffix) . 2. Date of Birlh
Cleophas Andrew Brown

3. Previous Names or Alias (If applicable) T ( Mne Number

Social Becurity Number (Voluntary) R 8, Driver License Number or State ldentification Number

a. Residential Address jal City c. Residential Zip

—, - ] L

8. a. Mailing Address (If different) b. Mailing City c Malling Zip

9. a. Race b. Gender <. Height d. Weight " T e. Rair Color f. Eye Color
African American Male 6 200 Black Brown

10. Name of Police Departmenl In the City, Village, or Ipof Residence (If applicable) 11k.lCoa|nty of Residence

E ; g? Z Oaklan !
12. Are you a U.S. cilizen? [ 13- 2. Ate youa Legal Immigrant Alien? b. Indicate A or I-94 Number c. Place of Birth
[FlvYes [nNo [Jyes [F]No a Eutaw, AL |

NII: Type of License: Check the box next to the type of license that applies to this application.

ﬂE New - Applying for a new license.

[ Temporary - If applying lor a temporary license, attach a statement of facts supporting a lemporary licanse.
| Renewal - If renewing an existing license, complete the renewal information and cerfification below.
1. Renewal Information

a. Expiration Date lb. Issue Dale . County of Issuance d. Concealed Pistol License Number

_2. Renewal Certification

I certify that | have completed at least 3 hours of review of the required training and have had a least 1 hour of firing range time in the last 6 months

preceding this application, -

board. (See back for qualifying list.)

Signature Date
II. Survey: Answer “yes' or 'no” Lo the following questions, .
1. Have you ever been convicted of a felnny'in this state or elsewhere? [:I Yes ElﬂNo
| 2. Do you have a felony charge pending In this state or elsewhere? [Oves [ElNo
3. Have you been convicted of any misdemeanor listed on the Concealed Pistol License Guide in the B years preceding this application? Clves [ENo
If yes, please explain on the reverse side of this application.
4. Have you ever been convicted of a misdemeanor crime of domestic viclence?  Oves [ENo
5. Do you have a personal prolection order against you or been released by a judge or a district court magistrate subject to protective condifions? Clyes [FEINo |
6. Have you ever been found guilty but mentally ill of any crime or offered a plea of not guilty of, or been scquitted of, any crime by reason of insanity? [Clyes [XnNo
; 7. Have you ever been subject to an order of involuntary commitment InTaEnpalient or oulpatient setling due to a mental liness? [dyes [=INo
ET Do you have a diagnosed mental illness, regardless of whether you are receiving treatment for that illneéé:? o o [dves [*INo
9. Are you under a court order of legal incapacily in this state or elsewhere? . [(dyes [INo
10. Have you ever been dishenorably discharged from the United States Armed Forces? COves [ No
11. Have you completed the training required for a new Concealed Pistal License (gg_glv_\aJ docurmentalion must be submitted with the application), [ Yes D No
OR have you certified above that you have completed the required review and firing range time for a renewal of your license?
12, ‘Are you a refired police officer or retirad law enforcement ufﬂcelj’ ) ) o [dves [EINo .
13, Are you exempt from pistol-free zones pursuant to MCL 28.42507 1t yes, proof may be required o be presented to the concealed weapon licensing Oves [lNo

1V. References: Provide the names, addresses, and telephone numbers of two references.

| 1. Reference One ) o .

a. Name
Edna Brown

Mi Eesldeiiiil Address i iii ) e ZE

|2 Reference Two

a. Name b. Tdﬂone Number
David Brown

| ¢ Residenial Address d. Ci e. Zip
e —— - =

V. Agreement and Certification: Read the following stalements. By signing below, you acknowledge they are true.

License under Public Act 372 of 1927, as amended.

Concealed Pistol License. | understand | may request that the licensing board review my medical and mental health records in a closed session, and that | and my
representative may be present at that closed session,

I understand that intentionally making a false statement on this application is a felony punishable by imprisonment for not more than 4 years or a fine of
not more than $2,500, or both.
= | have been provided with a copy of the compilation of the Firearms Laws of Michigan created by the Legislative Service Bureau,

= | have read the information provided on cairying & concealed pistol and obtaining a Michlgan Concealed Pistol Licanse and | meet all of the criteria for a Concealed Pistol

« | give authority to Ihe concealed weapon licensing board to access any record, including medical and mental heaith records, pertaining to my qualifications to recelve a

e | understand this application is executed under oath and swear or affirm under penalty of law thal the above answers are true and conect lo the best of my knowledge.

A it 'S Signatyre (Do noj sigg until instructed by the county derk or his or her representative) Date

JUN 2 1 7612

ol

Wilness (C#ty clerk or representative)

"I 21 2013

Raturn tha comnlsted uncinnad farm 8 pacsnnrt.aualifv nhataaranh and dacnumentation of rannirad trainina ta tha conntu clark's affice

85a

8 020T/L1/8 DS Aq QIATIDHY

144

Nd v§



TI1.1/28/2819.11:22:2998827
Prosecution's Findings of Fact and Conclusions of Law

QAVLAND _ 66476 FH

ereor wenons TIVIAREAN

PEOPLE v BROWN, CLEOPHA
IN THE CIRCUIT COURT FOR THE COUNTY OF OAKLAuvus

PEOPLE OF THE STATE OF MICHIGAN,

Plaintiff,
v Case No. 2018-266476-FH
}__I_QN.DENISE LANGFORD-MORRIS
CLEOPHAS ANDREW BROWN,
Defendant. . “—'3——

JESSICA R. COOPER (P23242)

OAKLAND COUNTY PROSECUTING ATTORNEY
1200 NORTH TELEGRAPH ROAD

PONTIAC, MICHIGAN 48341

f

ZACHARY GLAZA (P80036) =
ATTORNEY FOR THE DEFENDANT =
920 HOFFMAN AVE :
ROYAL OAK, MI 48067

/

r
i

ALNAQY AL
=X

£ Hd SE RV 6l0d

PEOPLE’S FINDINGS OF FACT AND CONCLUSIONS OF LA
WITH REGARD TO THE COURT’S JANUARY 23, 2019 EVIDENTIARRHE
ON DEFENDANT’S MOTION TO SUPPRESS EVIDENCE AND DISMISS CHARGES

HEFI0 AL

NOW COMES Jessica R. Cooper, Prosecuting Attorney in and for the County of Qakland, by
Jeffrey D. Zeman, Assistant Prosecuting Attorney, and €stablishes the following findings of fact

and conclusions of law, in light of the January 23, 2019 evidentiary hearing held in this court:
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TI1.1-28-26819.11:22:2998828
Prosecution's Findings of Fact and Conclusions of Law

INTRODUCTION
The Defendant is charged in this case with one felony count of Carrying a Concealed
Weapon, pursuant to MCL 750.227. He has also been charged with the misdemeanor offenses of
Operating While Intoxicated, 2™ Offense (MCL 257.625) and Possession of a Firearm Under the
Influence (MCL 750.237), neither of which is the subject of Defendant’s instant motion. The
Defendant’s motion to dismiss the felony count pursuant to MCL 28.428 fails because the
evidence admitted at the cvidenti@ hearing with regard to this issue proves that Defendant did

receive notice that his concealed pistol license was revoked prior to his arrest in this case.

FINDINGS OF FACT
At the evidentiary hearing held in this Court on January 23, 2019 Deputy Rymarz of the
Qakland County Sheriff’s Office testified that during the course of his investigation on
November 24, 2017 he inquired as to the Defendant’s concealed pistol license (“CPL”) status by
calling dispatch to request a LEIN inquiry and he learned that the Defendant’s CPL had been
revoked. He testified that he later obtained People’s Exhibit #1, which is a copy of the record
indicating that the Defendant’s CPL had been revoked on June 6, 2015, and that the Defendant
had been served vc_rbal notice of the revocation by a peace officer. Deputy Rymarz testified that
he had not himself entered the notice that the Defendant had been verbally notified of his CPL
revocation, and that the date and time of “11/24/17 | 18:02:37.72” at the top of People’s Exhibit
#1 reflects the date and time of the inquiry, not the date and time that notice was served upon the
Defendant.
Deputy Elinski of the Oakland County Sheriff’s Office testified that, at the request of the
Deputies who were already on scene, he inquired as to the Defendant’s CPL status by calling
dispatch to request a LEIN inquiry and learned that the Defendant’s CPL had been revoked.

Deputy Elinski testified that he could not recall whether he learned from his inquiry if the

87a
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Prosecution's Findings of Fact and Conclusions of Law

Defendant had been previously notified that his CPL was revoked. He also testified that he
himself had not spoken to the Defendant during the course of the investigation; had not himself
notified the Defendant that his CPL was revoked; and had not himself entered anything into
LEIN to indicate that he had served verbal notice to Defendant of his CPL revocation.

People’s Exhibits #1 and #2 were admitted by stipulation of the parties. People’s Exhibit
#1, as indicated above, is a copy of the record indicating that the Defendant’s CPL had been
revoked on June 6, 2015, and that the Defendant had been served verbal notice of the revocation

by a peace officer.

N #S:+¥:8 020T/L1/8 DSIN A4 AIATIDTY

People’s Exhibit #2 is a certified copy of the records created, obtained and maintained by
the Qakland County Clerk, with reference to the Defendant’s Concealed Pistol License. The first
page of People’s Exhibit #2 provides the court a timeline of the suspension and ultimate
revocation of the Defendant’s CPL, although the parties stipulate that the date of “11/5/13” in the
second bullet point on that page should be corrected to state “11/5/14.” According to People’s
Exhibit #2, the Defendant’s CPL was originally suspended due to a pending Operating While
Intoxicated charge, which was dismissed by the 51 District Court without prejudice on October
29, 2014 (see pg. 20 of People’s Exhibit #2). The same day that the Operating While Intoxicated

charge was dismissed, the Defendant ca.lled the Oakland County Clerk’s Ofﬁce to request that

- B S e TIPS WS

his CPL be reinstated. When the Clerk’s Office requested a Register of Action from the 51%
District Court, the Clerk’s Office was informed by the clerk at the 51% District Court that, as of
November 5, 2014, the Defendant had already been re-charged for the same offense (see pg. 13
of People’s Exhibit #2). The Defendant was ultimately convicted of Operating While Intoxicated

on May 20, 2015, and his CPL was revoked on June 6, 2015.
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‘Prosecution's Findings of Fact and Conclusions of Law

CONCLUSIONS OF LAW

The Defendant is criminally liable for Carrying a Concealed Weapon. Pursuant to MCL
28.428, an individual is not criminally liable for violating a suspension or revocation of his
concealed pistol license, “unless he or she has received notice of the order.” MCL 28.428(8). The
Defendant argues that notice of his CPL revocation prior to the arrest on the instant charges was
deficient, given the requirements of MCL 28.428 subsections (2) and (3); and that, therefore, he
is immune from prosecution. However, the Michigan Court of Appeals has confronted this very
issue, and it concluded that verbal notice is sufficient to satisfy the condition described in
subsection (8):

The trial court did not err in denying defendant's pretrial motion to dismiss, given
that, even if MCL 28.428 applied to a CCW charge brought under MCL 750.227,
it is evident 10 us from the record that the licensing board was invoking subsection
(3) of MCL 28.428 in support of the suspension and subsection (4) for the
revocation. Therefore, personal service of the suspension notice or service of the
notice by certified mail was not necessary. Moreover, assuming that subsection
(2) was applicable and consistent with subsections (7) — (9) of MCL 28.428,
even if personal service or certified mail was not utilized under subsection (2),
verbal notice given by a law enforcement agency or police officer can suffice
as "notice” where a defendant is later stopped and is still carrying a
concealed weapon despite the previous notice, thereby allowing an arrest and
criminal hability. There was evidence of verbal notice prior to the date on which
defendant was arrested for the crimes at issue here. Accordingly, dismissal of the
CCW charge would not have been proper.

People v, Fort,No. 298378, 2011 Mich. App. LEXIS 1641, at *10-14 (Ct. App. Sep. 22,
2011 Emphasis added; unpublished opinion previously attached to People’s Response to |
Defendant’s Motion).

At the time of the Fort decision, MCL 28.428 contained language different from the
present statute cited by the Defendant (see 2014 Michigan Code Archive, attached); that
statutory language was in effect at the time of the Defendant’s suspension in 2013 and at the time
the OWI charges against the Defendant were reinstated at the end of 2014. However it is

unnecessary for this Court to determine whether the former or current MCL 28.48 is applicable
89a '
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Prosecution's Findings of Fact and Conclusions of Law

in this case, as the differences between the twos versions do not change the issue before the
court, in light of the Forr decision. First, the language of subsection (8) remains the same
between the former and current versions of the statute. Second, the 2014 version of the statute
also required that written notice be sent to the Defendant (albeit by the former Concealed
Weapons Licensing Board, as opposed to the County Clerk); that the requirements of the
contents of that written notice differ between the 2014 statute and the current statute is irrelevant
to the issue at hand, as there is no evidence in the record that the Defendant was sent any written
notice with regard to the suspension or revocation of his CPL subsequent to the inttial dismissal
of the OWI charge against him on October 29, 2014.

However, in this case, as in Fort, there is evidence that the Defendant had at some time
been served verbal notice by a police officer that his concealed pis;col license had been revoked,
prior to his arrest in the instant case. People’s Exhibits #1 and #2 demonstrate that the
Defendant’s CPL had in fact been revoked more than two Iyears prior to his arrest in this case.
Deputy Elinski testified that he inquired as to the Defendant’s CPL status at the request of the
deputies who were already on scene of the investigation in this case when he arrived to assist;
and that, although he could not recall whether he learned from his inquiry whether the Defendant
had been previously notified that his CPL had been revoked, that he hlmself never spoke to the
Defendant during the course of the investigation, nor did he hnnself enter any notice into LIEN
that he had notified the Defendant of his CPL revocation that night. Deputy Rymarz testified that
he inquired as to the Defendant’s CPL status, and later obtained a copy of People Exhibit #1; and
furthermore testified that People’s Exhibit #] indicates that the Defendant had already been
served verbal notice by a peace officer that his CPL had been revoked. Consequently, any
immunity from prosecution afforded individuals by MCL 28.428(8) does not bestow immunity
upon this Defendant, as he had already received notice of the June 6, 2015 order revoking his

concealed pistol license.

99a
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CONCLUSION

WHEREFORE, the People respectfully request that this Honorable Court deny the
Defendant’s motion to suppress evidence and dismiss.
Respectfully submitted,

JESSICA R. COOPER
PROSECUTING ATTORNEY

By: m/\/
Jefffey D./Z¢m
Asgis rosecuting Attorney

DATED: January 25, 2019
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Prosecution's Findings of Fact and Conclusions of Law

2014 MCLS § 28.428

2014 Michigan Code Archive

MICHIGAN COMPILED LAWS SERVICE > Chapter 28 Michigan State Police > Act 372 of 1927

Firearms

§ 28.428. Revocation of licenses; grounds; hearing; suspension; order;

notice.

Sec. 8.

{1) The concealed weapon licensing board that issued a license to an individual to carry a concealed
pistol may revoke that license if the board determines that the individual committed any violation of this
act other than a violation of section 5f(4). If the board determines that the individual has been found
responsible for 3 or more state civil infraction violations of this act duning the license period, the board
shall conduct a hearing and may suspend the individual's license for not more than 1 year.

(2) Except as provided in subsections (3),(4}, and {5), a license shall not be revoked under this section
except upon written complaint and an opportunity for a hearing before the board. The board shall give
the individual at least 10 days' notice of a hearing under this section. The notice shali be by personal
service or by certified mail delivered to the individual's last known address.

(3) If the concealed weapon licensing board is notified by a law enforcement agency or prosecuting
official that an individual licensed to carry a concealed pistol is charged with a felony or misdemeanor
as defined in this act, the concealed weapon licensing board shall immediately suspend the individual's
license until there is a final disposition of the charge for that offense and send notice of that suspension
to the individual's last known address as indicated in the records of the concealed weapon licensing
board. The notice shall inform the individual that he or she is entitled to a prompt hearing on the
suspension, and the concealed weapon licensing board shall conduct a prompt hearing if requested in
writing by the individual. The requirements of subsection (2) do not apply to this subsection.

{4) The concealed weapon licensing board that issued a license to an individual to carry a concealed
pistol shall revoke that license if the board determines that the individual is not eligible under this act to
receive a license to carry a concealed pistol. The concealed weapon licensing board shall immediately
send notice of the fact of and the reasan for the revocation under this subsection by first-class mail to
the individual's last known address as indicated on the records of the concealed weapon licensing
board. The requirements of subsection (2) do not apply to this subsection.

{5) If the concealed weapon licensing board determines by clear and convincing evidence based on
specific articulable facts that the applicant poses a danger to the applicant or to any other person, the
concealed weapon licensing board shall immediately suspend the individual's license pending a
revocation hearing under this section. The concealed weapon licensing board shall send notice of the
suspension to the individual's last known address as indicated in the records of the conceated weapon
licensing board. The notice shall inform the individual that he or she is entitled to a prompt hearing on
the suspension, and the concealed weapon licensing board shall conduct a prompt hearing if requested
in writing by the individual. The requirements of subsection (2) do not apply to this subsection.

(6) If the concealed weapon licensing board orders a license suspended or revoked under this section
or amends a suspension or revocation order, the concealed weapon licensing board shall immediately
notify a law enforcement agency having jurisdiction in the county in which the concealed weapon
licensing board is located to enter the order or amended order into the law enforcement information

) 223
jeffrey zeman
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Prosecution's Findings of Fact and Conclusions of Law Page 2 of 2
2014 MCLS § 28.428

network. A law enforcement agency that receives notice of an order or amended order under this
subsection from a concealed weapon licensing board shall immediately enter the order or amended
order into the law enforcement information network as requested by that concealed weapon licensing
board.

(7) A suspension or revocation order or amended order issued under this section is immediately
effective. However, an individual is not criminally liable for violating the order or amended order unless
he or she has received notice of the order or amended order.

{8) If an individual is carrying a pistol in violation of a suspension or revocation order or amended order
issued under this section but has not previously received notice of the order or amended order, the
individual shall be informed of the order or amended order and be given an opportunity to properly
store the pisto! or otherwise comply with the order or amended order before an arrest is made for
carrying the pistol in violation of this act.

(9) If a law enforcement agency or officer notifies an individual of a suspension or revocation order or
amended order issued under this section who has not previously received notice of the order or
amended order, the law enforcement agency or officer shall enter a statement into the law enforcement
information network that the individual has received notice of the order or amended order under this
section.

(10) The clerk of the concealed weapon licensing board is authorized to administer an oath to any
individual testifying before the board at a hearing under this section.

Pub Acts 1927, No. 372, § 8, eff September 5, 1927; amended by Pub Acts 2000, No. 381, by enacting § 2 eff July
1, 2001; 2008, No. 406, imd eff January 6, 2009 (see 2008 note below).

MICHIGAN COMPILED LAWS SERVICE
Copyright ® 2019 Maithew Bender & Company, In¢, a member of the LexisNexis Group. All rights reserved.

End of Document
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STATE OF MICHIGAN DG B L P
IN THE 6% JUDICIAL CIRCUIT COURT
FOR THE COUNTY OF OAKLAND

PEOPLE OF THE STATE OF MICHIGAN,

Plaintiff, CASE NO: 18-266476-FH
VvSs. JUDGE: D. LANGFORD MORRIS
CLEOPHAS ANDREW BROWN, DEFENDANT’S FINDINGS OF FACT
Defendant. AND CONCLUSIONS OF LAW

WITH REGARD TO THE COURT'S
JANUARY 23, 2019 EVIDENTIARY
HEARING ON DEFENDANT'S
MOTION TO SUPPRESS EVIDENCE
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AND DISMISS CHARGES
Jeffrey Daniel Zeman (P76610) ZACHARY RACE GLAZA (P80036)
Quakland County Prosecutor’s Office SHAWN DANETTE GLAZA (P77316)
Attorney for the Plaintiff Attorney(s) for defendant v Lo
1200 N. Telegraph 920 Hoffman Ave oy L =2 =N
Pontiac, MI 48341 Royal Oak, M148067 |5 © 59
(248) 858-1000 (248) 955-3803 ST 2 B=

(248) 206-5923- fax Sl o

DEFENDANT’S FINDINGS OF FACT AND CONCLUSIONS OF LAW » T
WITH REGARD TO THE COURT'S JANUARY 23,2019 EVIDENTIARY. HEARING.™, =
ON DEFENDANT'S MOTION TO SUPPRESS EVIDENCE AND DISMISS CHARGES’rj e

NOW COMES Defendant Cleophas Brown, by and through his undersigned attoney,
Zachary Race Glaza, and establishes the following-findings of fact and conclusions of law, in light

of the January 23, 2019 evidentiary hearing held in this court:

94a




TIT.1/38-2819.8:23:26 92720
Defendant's Findings of Fact and Conclusions of Law

Introduction

The Defendant is charged in this case with one felony count of Carrying a Concealed
Weapon (CCW, pursuant to MCL 750.227) and misdemeanor offenses of Operating While
Intoxicated, (OWI, MCL 257.625) and Possession of a Firearm by Person Under the Influence
(MCL 750.237) that are not at issue in the instant motion. Defendant's motion to dismiss the felony
count should be granted because the evidence admitted at the evidentiary hearing with regard to
the issue of notice demonstrates that Defendant did not receive notice that his concealed pistol

license was suspended or revoked prior to his arrest in the instant case.

Findings of Facts

At the evidentiary hearing held on January 23, 2019, Deputy Rymarz (Rymarz) of the
Oakland County Sheriff’s Office testified that during the course of his investigation on November
24,2017, he contacted dispatch to request a LEIN inquiry as to the status of Defendant's concealed
pistol license (CPL); dispatch indicated that Defendant’s CPL. had been revoked. Rymarz testified
that at that time he was unable to determine whether Defendant had ever received notice that his
CPL was revoked. Rymarz testified that approximately one week after Defendant’s arrest he
contacted the Oakland County Clerk’s office (OCC) and obtained a record, admitted as People's
Exhibit #1, which is a printout from the Law Enforcement Information Network (LEIN). Rymarz
testified that the heading at the top of People’s Exhibit #1 indicates the time that dispatch ran the
inquiry regarding Defendant’s CPL status. Rymarz further testified that People’s Exhibit #1
indicated that Defendant's CPL had been revoked on June 6, 2015, and that the Defendant had
been served verbal notice of the revocation by a peace officer. Rymarz testified that People’s
Exhibit #1 is arecord that is regularly kept and that he was generally familiar with the law requiring
a peace officer to make such an entry into the LEIN when they notify a person with a revoked CPL

who has not previously received notice. Rymarz testified that he has never made such an entry in
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the LEIN himself, but he has made LEIN entries to memorialize the occurrence of other events
when needed. Rymarz testified that when such entries were made in the LEIN the entry would
include particular information such as who made the entry, when the entry was made, and the
nature of the interaction that resulted in the LEIN entry.

Referring to People’s Exhibit #1, Deputy Rymarz agreed that the entry says “***SERVED
VERBAL NOTICE OF REVOKED CPL LICENSE BY PEACE OFFICER,” and he testified that
he believed the nearby notation of “LICENSE REVOCATION DATE: 06/06/2015” meant that
June 6, 2015, was the day that Defendant received verbal notice from a peace officer that his CPL
was revoked. Rymarz agreed that the entry of 06/06/2015 on People’s Exhibit #1 is not
accompanied by the name of the peace officer that provided the verbal notice, and he agreed that
it is logical that such an entry would include the name of the officer that made the entry, the time,
and the reason for the entry. Rymarz agreed that the date entry is immediately preceded by the
label “LICENSE REVOCATION DATE:” rather than a label indicating the “NOTICE OF
REVOKED LICENSE DATE.”

Referring to page one of People’s Exhibit #2, Rymarz agreed that the document shows that
06/06/2015 was the date that Defendant’s CPL was revoked. He further agreed that on 09/12/2013
OCC sent Defendant a letter indicating that his CPL was suspended due to pending OW! charges,
and it was also indicated that OCC sent a letter confirming Defendant’s suspension on 11/19/2013
(see pg. 1 of People’s Exhibit #2). Rymarz agreed that the 09/12/2013 and 11/19/2013 suspension
letters were the only references to notices sent to Defendant listed therein (see pg. 1 of People’s
Exhibit #2).

Deputy Elinski (Elinski) of the Oakland County Sheriff's Office testified that, at the request
of the Deputies who were already on scene, he inquired as to the Defendant's CPL status by calling

dispatch to request a LEIN inquiry and by viewing the display on his in-car computer; he stated
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that both sources indicated that Defendant’s CPL was presently revoked, but he could not recall
whether he learned from his inquiry if the Defendant had been previously notified that his CPL
was revoked. Elinski stated that he has never personally made or asked dispatch to make this type
of entry in the LEIN, but he stated that in general, when entries are made to the LEIN he believes
it would be protocol to include the officer’s name that made the LEIN entry request, the time of
the request, and the persons involved. Elinski testified that the LEIN indicated that Defendant’s
CPL was not valid, but he could not remember if the LEIN said anything about Defendant
receiving notice that his CPL was revoked.

As it relates to the exhibits, the People admitted two exhibits by stipulation of the parties.
People's Exhibit #1 is a copy of the record indicating that the Defendant's CPL. had been revoked
on June 6, 2015, and there was a statement about being served verbal notice of the revocation by
a peace officer, but there was no entry stating when the verbal notice occurred or by whom the
verbal notice was given.

People's Exhibit #2 is a certified copy of the records created, obtained, and maintained by
the Oakland County Clerk, as it relates to the Defendant's Concealed Pistol License. The first page
of People’s Exhibit #2 provides a timeline of the suspension and subsequent revocation of
Defendant's CPL, although the parties stipulate that the date of "11/5/13" in the second bullet point
on that page should be corrected to state "11/5/14." According to People’s Exhibit #2, the
Defendant's CPL was originally suspended due to a pending Operating While Intoxicated charge
that was dismissed by the 51% District Court without prejudice on October 29, 2014 (see pg. 20 of
People’s Exhibit #2). The same day that the Operating While Intoxicated charge was dismissed
the Defendant called the Oakland County Clerk's Office to request that his CPL be reinstated (see
pg. 1 of People’s Exhibit #2). The Clerk’s Office requested a Register of Action from the 51%

District Court, and the Clerk's Office was informed by the 51* District Court that, as of November

97a

N #S:+¥:8 020T/L1/8 DSIN £ AIATIDTY



TI1.1/38/2819.8:23:26 92723
Defendant's Findings of Fact and Conclusions of Law

5, 2014, the Defendant had been re-charged for the same offense (see pg. 13 of People's Exhibit
#2). The Defendant was ultimately convicted of Operating While Intoxicated on May 20, 2015,

and his CPL was revoked on June 6, 2015 (see pg. 1 of People’s Exhibit #2).

Conclusions of Law

Defendant is not criminally liable for Carrying a Concealed Weapon. Pursuant to MCL
28.428, an individual is not criminally liable for violating an order suspending or revoking his
concealed pistol license, "unless he or she has received notice of the order." MCL 28.428(8). The
People have not produced evidence that conclusively—or even reliably—demonstrates that
Defendant received notice that his CPL was suspended or revoked. MCL 28.428 explicitly details
the manner and content of notice due to a CPL holder when circumstances dictate that their CPL
be suspended, revoked, or reinstated. Defendant was not afforded such notice, so by operation of
MCL 28.428, he must be afforded the protections described in subsections (8) and (9); therefore,
he is immune from prosecution for Carrying a Concealed Weapon in this case.

The fundamental right to bear arms is enshrined in the United States Constitution. In some
situations, being armed or unarmed can mean the difference between life and death, but carrying
a concealed weapon makes an already complex matter even more sensitive. As a result, the
Michigan Legislature enacted the Firearms Statute to define the process by which a citizen can
attain a CPL, and how it can be taken away (see MCL 28.421 e seq). In this undertaking, the
legislature devoted nearly 30,000 words to addressing all aspects of carrying a weapon in the State
of Michigan, but pertinent to this motion is the portion of the statute that deals with providing
notice of the suspension, revocation, and reinstatement of a concealed pistol license, and the
protections afforded a CPL holder if that notice is not given.

Because the suspension or revocation of a person’s right to carry a weapon involves the
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denial of a fundamental right explicitly enumerated in the US Constitution, the Michigan
Legislature took care to include a detailed notice provision that must be followed when there has
been a change in a person’s eligibility to possess a CPL. MCL 28.428 defines two mandatory
notice provisions: notice of CPL suspension pending the resolution of charges for a disqualifying
crime (MCL 28.428(2), referred to as “subsection (2) notice™); and notice of revocation due to a
change 1n eligibility (MCL 28.428(3), referred to as “subsection (3) notice™).

The People ciaim that Defendant received sufficient notice under MCL 28.428 by arguing
that the Michigan Court of Appeals concluded in People v Fort, No 298378, 2011 WL 4424346
(Mich Ct App, September 22, 2011) that verbal notice is sufficient to satisfy the requirements of
MCL 28.428.

While it is axiomatic that the case cited by the People is not binding on this court, it is
nonetheless distinguishable from the present case because the defendant in Fort received both
verbal and actual notice. The Fort court stated that “(t)here was evidence of verbal notice prior to
the date on which defendant was arrested for the crimes at issue.” /d. at *4. In detailing the extent
of that verbal notice, the court also indicated that the defendant received actual notice:

An officer who pulled defendant over about six months earlier than the stop

involved in the case at bar testified that he gave defendant notice of the

suspension. The officer further testified that the LEIN check relative to that earlier

stop indicated that defendant had previously been given verbal notice of the

suspension. Considering that defendant was arrested and charged in that case with

carrying a loaded firearm in a vehicle other than a pistol, MCL 750.227c¢, and later

pled guilty, it would defy logic to believe that the suspension and revocation never

came to defendant's attention during that whole process. Additionally, the

suspension letter and the revocation letter from the licensing board to defendant

were admitted into evidence.

People v Fort, No 298378, 2011 WL 4424346, at *5 (Mich Ct App, September 22, 2011).
There was substantial evidence that the defendant in Fort received verbal notice on

multiple occasions; this was supported by the testimony of the officer that provided the verbal

notice. More importantly, and potentially dispositive of the issue, the court stated that “the
6
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suspension letter and the revocation letter from the licensing board to defendant were admitted
into evidence.” /d. Whether the suspension and revocation letters were sent 1o the defendant’s last
known address with the information required by MCL 28.428 (at the time) is not made clear, but
at a minimum, it is clear that there was substantial evidence that the defendant in Fort received
notice.

Contrasting the Fort defendant to the present defendant, it cannot be said that the two
situations are comparable. Here, the evidence that the Defendant received verbal notice consists
solely of a single line in the LEIN. The People argue that the nearby date indicates the date that
verbal notice was given—despite the fact that the date is clearly labeled: “License Revocation
Date.” Moreover, although both officers testified that neither of them have had occasion to make
(or request to be made) such an entry in the LEIN, they have made other types of LEIN entries
intended to memorialize the occurrence of an event; they testified that such an entry would include
the name of the officer requesting the entry, the date and time of the entry, and the nature of the
circumstances that resulted in the entry.

People’s Exhibit #1 does not contain such relevant information. It does not name the officer
that requested the entry, it does not list the circumstances giving rise to the entry—it merely lists
the revocation date and states that verbal notice was given. The People argue that 6/6/15 is the date
that verbal notice was given, but who is the officer that gave that notice? What are the chances that
Defendant had contact with an officer on the exact same day that his CPL was revoked by the
OCC? Wouldn’t the Defendant recall interacting with an officer on that day? Why didn’t the
officer seize Defendant’s CPL in that encounter? The fact is, 6/6/15 is not the day that Defendant
encountered a peace officer and received verbal notice that his CPL was revoked—it is the day
that the OCC revoked his CPL because it was notified by the Michigan State Police that the 51

District Court had abstracted the record of 5/20/15 conviction in the #14-4309-SD case.
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The incongruity between the Fort case and the present case is far from the only weakness
in the People’s argument. MCL 28.428 makes clear that the Defendant was due notice under both
subsection (2) and subsection (3), yet the Defendant received only subsection (2) notice when he
was notified in the 9/12/13 letter from OCC that his CPL was suspended due to pending OWI
charges related to case #13-4951-SD (see People’s Exhibit #2 pgs. 1, 12, and 15). The 11/19/13
letter confirming Defendant’s CPL suspension does not factor into this analysis because it was just
another subsection (2) notice because the #13-4951-5D case had not reached a “final disposition™
(see MCL 28.428(2)). However, when case #13-4951-SD was dismissed without prejudice on
10/29/14 (see People’s Exhibit #2 pg. 20), and the OCC was notified on 11/5/14 that Defendant
had been recharged in case #14-4309-SD (see People’s Exhibit #2 pgs. 1 and 13), a new subsection
(2) notice should have been sent because Defendant is “an individual licensed to carry a concealed
pistol,” and he had been “charged with a misdemeanor listed in section 5b(7)(h) or (i).” MCL
28.428(2). The most critical deficiency in this chain is the fact that Defendant was not sent a
subsection (3) notice after he was convicted of OWI on 5/20/15 (see People’s Exhibit #2 pg. 1).

Lastly, to accept the proposition in Fort that verbal notice is sufficient would be to ignore
the fact that the Michigan legislature laid out a detailed procedure for curtailing a CPL holder’s
privilege to carry a concealed weapon. Aside from the requirement in subsection (2) and (3) that
the notice be sent by “first-class mail in a sealed envelope . . . to the individual's last known
address,” the combined subsections also require the notice to include the statutory reason for the
suspension or revocation, the source of the record supporting that suspension or revocation, the
length of the suspension or revocation, and whom to contact for reinstating the license on
expiration of the suspension, correcting errors in the record, or appealing the suspension.
Defendant argues that if verbal notice can substitute for first-class mail, then the verbal notice

would still require the aforementioned information to be included. Otherwise, the language in
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subsection (2) and (3} is superfluous, and the legislature intended it to be ignored.

Conclusion
It is clear that the Michigan Legislature enacted the Firearms Statute to provide a detailed

framework for governing the possession of dangerous weapons in Michigan. Because it knows
that government cannot be fickle when it moves to limit a person’s ability to defend themselves,
the legislature included a detailed procedure for notifying a CPL holder when it determines that
his privilege should be altered or withdrawn. To deny Defendant’s motion the court must find that

the notice process described in the statute is advisory or optional, but to grant Defendant’s motion

N #S:+¥:8 020T/L1/8 DSIN A AIATIDTY

the court only has to determine that an unpublished case with drastically different facts is not
persuasive enough to justify ignoring clear Michigan law—one cannot imagine that the legislature
intended its laws to be ignored.

WHEREFORE, the Defendant respectfully requests that this Honorable Court grant his

motion in its entirety.

Respectfully submitted,

chafy Race (P80036)
January 28, 2019 tiorfey for DeRendant
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Trial Court Opinion and Order Granting Motion to Dismiss
STATE OF MICHIGAN
IN THE CIRCUIT COURT FOR THE COUNTY OF OAKLAND

PEOPLE OF THE STATE
OF MICHIGAN, oy 18-266476-FH
Plaintiff,
cas NI RIANAR
v JUDGE D. LANGFORD MORRIS

PEOPLE v BROWN,CLEOPHA
CLEOPHAS ANDREW BROWN,

Defendant.
/

OPINION AND ORDER

Defendant filed the instant Motion to Suppress Evidence and Dismiss Felony
Charge. The Court conducted an evidentiary hearing and took the matter under
advisement pending submission of additional materials. After careful review of the briefs
and applicable law, the Court now issues its Opinion and Order. Defendant is charged

with one felony count of CCW, pursuant to MCL 750.227, one misdemeanor count of
I‘\J

OWI, pursuant to MCL 257.625 and one misdemeanor count of Posse:smj of Flrearm by LE-'
E.'

Person Under Influence, pursuant to MCL 750.237. The felony count is; the SUbJCEOf the -

instant motion. “-fﬁ'b/

‘r
‘-;.n'

8 HY [

The Court finds that under the totality of testimony and ev1dencelpresented dunngr:‘ ;J

gh

e

the hearing, Defendant is not criminally liable for CCW. Pursuant to MCL 28.428, an
individual is not criminally liable for violating an order suspending or revoking his
concealed pistol license “unless he has received notice of the order.” MCL 28.428 defines
two mandatory notice provisions: notice of CPL suspension pending the resolution of
charges for a disqualifying crime; and notice of revocatjon due to a change in eligibility.
The People have failed to produce evidence that conclusively demonstrates that
Defendant received notice after he was convicted of OW1 on 5/20/135 that his CPL was
suspended or revoked. There is no evidence of written notice and the evidence submitted

to show that Defendant received verbal notice is insufficient. The single line in the LEIN,
1
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which does not include the date and time of the verbal notice, the name of the officer that
gave verbal notice or the circumstances under which verbal notice was given, does not
constitute substantial evidence that Defendant received notice.
Accordingly,
IT IS HEREBY ORDERED that Defendant’s Motion to Suppress Evidence is
GRANTED.
‘ IT IS FURTHER ORDERED that Defendant’s Motion to Dismiss Fefony Count
of Carrying a Concealed Weapon, pursuant to MCL 750.227 is GRANTED.

IT IS SO ORDERED.

DATED:

£EB 2 6 2019

% @{\V’
W GFORD MORRIS
ircuit Cgurt Judge
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Court of Appeals Opinion
If this opinion indicates that it is “FOR PUBLICATION, ” it is subject to
revision until final publication in the Michigan Appeals Reports.

STATE OF MICHIGAN

COURT OF APPEALS

PEOPLE OF THE STATE OF MICHIGAN, FOR PUBLICATION
October 15, 2019
Plaintiff-Appellant, 9:10 a.m.
v No. 348079
Oakland Circuit Court
CLEOPHAS ANDREW BROWN, LC No. 2018-266476-FH

Defendant-Appellee.

Before: METER, P.J., and O’BRIEN and SWARTZLE, JJ.

PER CURIAM.

The prosecution appeals by leave granted' the trial court’s opinion and order granting
defendant’s motion to dismiss his carrying a concealed weapon (CCW) charge, MCL
750.227(2). We reverse.

I. FACTS

Defendant received a concealed pistol license (CPL) on August 6, 2013. On August 30,
2013, defendant was arrested and charged with operating while intoxicated (OWI). On
September 12, 2013, the Oakland County Gun Board (the Board) issued a written notice to
defendant informing him that his CPL “is SUSPENDED” because of the OWI charge. The letter
requested that defendant attend a November 19, 2013 meeting of the Board where they would
discuss the suspension. On October 29, 2014, defendant’s OWI charge was dismissed without
prejudice, but was later reinstated on November 5, 2014. Defendant chose not to appear at the
November 19, 2013 meeting, where the Board unanimously voted to uphold the suspension of
defendant’s CPL. Defendant was eventually convicted of OWI on May 20, 2015. Because of
this conviction, the Board revoked defendant’s CPL on June 6, 2015.

! People v Brown, unpublished order of the Court of Appeals, entered June 14, 2019 (Docket No.
348079).
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On November 24, 2017, at approximately 6:00 p.m., Oakland County Sheriff Deputies
Robert Elinski and Eric Rymarz were dispatched to a scene involving a motor vehicle accident
and OWI investigation. After identifying defendant as the individual involved in the accident,
Deputies Elinski and Rymarz were informed that defendant had a pistol in his possession and did
not possess a valid CPL. Deputy Elinski ran a Law Enforcement Information Network (LEIN)
search on defendant’s CPL status, which confirmed that his CPL had been revoked. Defendant
was arrested at the scene. A few days later, Deputy Rymarz contacted the Oakland County
Clerk’s Office about defendant’s CPL, and received a fax of a LEIN entry dated November 24,
2017, and time-stamped 6:02 p.m., which provided, in relevant part:

11/24/17 | 18:02:37.72 | LGWCCW | NOTICE OF REVOKED CPL LICENSE
BY PEACE OFFICER.

REVOKED LICENSE TO CARRY A CONCEALED PISTOL (CPL)

THIS INDIVIDUAL IS NOT ELIGIBLE TO CARRY A CONCEALED
PISTOL.

LICENSE REVOCATION DATE: 06/06/2015

***SERVED VERBAL NOTICE OF REVOKED CPL LICENSE BY PEACE
OFFICER.

Defendant was eventually charged with three crimes stemming from the November 24,
2017 arrest: (1) CCW, MCL 750.227; (2) OWI, second offense, MCL 257.625; and (3)
possessing a firearm while under the influence, MCL 750.237(2). Defendant filed a motion to
dismiss the CCW charge, arguing that he could not be held criminally liable for CCW because he
did not receive written notice that his CPL had been revoked as required by the concealed pistol
licensing act (CPLA), MCL 28.421 ef seq. Defendant also contended that the LEIN entry was
inconclusive in establishing whether defendant actually received verbal notice of his CPL’s
revocation before November 24, 2017. The prosecution argued in response that the LEIN entry
demonstrated that defendant was served with verbal notice of his CPL’s revocation before his
November 24, 2017 arrest, and that verbal notice was sufficient under the CPLA. The trial court
granted defendant’s motion to dismiss the CCW charge, holding that defendant could not be
“criminally liable for CCW” because the prosecution “failed to produce evidence that
conclusively demonstrates that Defendant received notice . . . that his CPL was suspended or
revoked.” The trial court explained that verbal notice that defendant’s CPL was revoked was
insufficient under the CPLA, and that the LEIN entry was also inadequate.

II. INTERPLAY BETWEEN THE CCW STATUTE AND THE CPLA
A. PRESERVATION OF THE ISSUE AND STANDARD OF REVIEW

On appeal, the prosecution argues that the trial court erred in dismissing the CCW charge
because defendant was not required to have notice that his CPL was revoked in order for the
prosecution to prove CCW. The prosecution failed to raise this issue in the trial court, but it
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raised the issue in its application for leave to appeal, and this Court granted leave for “the issues
raised in the application . ...” People v Brown, unpublished order of the Court of Appeals,
entered June 14, 2019 (Docket No. 348079). At any rate, “[a]lthough this issue is unpreserved
because [the prosecution] failed to raise it below, we may still consider it because it involves a
question of law and the facts necessary for its resolution have been presented.” Poch v
Anderson, 229 Mich App 40, 52; 580 NW2d 456 (1998). See also People v Houston, 237 Mich
App 707, 712; 604 NW2d 706 (1999).

This Court reviews “a trial court’s decision on a motion to dismiss charges against a
defendant for an abuse of discretion.” People v Nicholson, 297 Mich App 191, 196; 822 NW2d
284 (2012). “A trial court necessarily abuses its discretion when it makes an error of law.”
People v Waterstone, 296 Mich App 121, 132; 818 NW2d 432 (2012). Questions of law, which
include questions of statutory interpretation, are reviewed de novo. People v Pinkney, 501 Mich
259, 267; 912 NW2d 535 (2018).

B. ANALYSIS

Defendant was charged with CCW under Michigan’s CCW statute, MCL 750.227. To
rule on the question before us, we must decide whether MCL 750.227 requires the prosecution to
prove that the defendant had notice that he was not allowed to carry a concealed pistol. MCL
750.227 provides, in relevant part:

(2) A person shall not carry a pistol concealed on or about his or her
person, or, whether concealed or otherwise, in a vehicle operated or occupied by
the person, except in his or her dwelling house, place of business, or on other land
possessed by the person, without a license to carry the pistol as provided by law
and if licensed, shall not carry the pistol in a place or manner inconsistent with
any restrictions upon such license.

In People v Combs, 160 Mich App 666, 673; 408 NW2d 420 (1987), this Court explained
the prosecution’s burden for proving CCW:

Carrying a concealed weapon is a general intent crime. The only intent
necessary is an intent to do the act prohibited, to knowingly carry the weapon on
one’s person or in an automobile. While a person may be exempted from
criminal liability for carrying a concealed weapon if he is licensed to do so, the
language in the statute “without a license so to carry said pistol as provided by
law” does not add an element to the crime. Here, the evidence established that
defendant knowingly carried the revolver in his automobile. Since defendant did
not sustain his burden of showing that he was in fact properly licensed to carry the
weapon, no further proofs were required of the prosecution to sustain defendant’s
conviction. [Some quotation marks and citations omitted.]

Combs suggests that the prosecution is not required to prove as an element of CCW that
defendant had notice that his CPL had been revoked. To support a charge of CCW, the
prosecution need only show that the defendant knowingly carried the pistol in an automobile or
on his or her person; if a defendant then wishes to avoid the CCW charge based on a CPL, the
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burden shifts to the defendant to prove that he or she was “properly licensed to carry the
weapon[.]” Id. at 673. That the prosecution need not prove as an element of CCW that
defendant had notice that his CPL was revoked is buttressed by our Supreme Court’s discussion
in People v Quinn, 440 Mich 178, 189; 487 NW2d 194 (1992), where the Court recognized “that
the prosecution need not prove as an element of the offense of carrying a concealed weapon that
the defendant knew his [CPL] was expired.”* Based on the foregoing, it is clear that, to prove
CCW, the prosecution was not required to show that defendant had notice that his CPL was
revoked. The trial court therefore erred as a matter of law when it held that defendant was “not
criminally liable for CCW” because the prosecution “failed to produce evidence that
conclusively demonstrates that Defendant received notice . . . that his CPL was suspended or
revoked.” Because this error of law was the basis for the trial court’s dismissal of defendant’s
CCW charge, the dismissal was necessarily an abuse of discretion. Waterstone, 296 Mich App at
132.

Defendant argues that he should not be held criminally liable for the CCW charge
because, under the doctrine of in pari materia, the notice provisions in the CPLA should be
construed together with the CCW statute. We disagree.

Under the doctrine of in pari materia, “statutes that relate to the same subject or that
share a common purpose should, if possible, be read together to create a harmonious body of
law.” People v Mazur, 497 Mich 302, 313; 872 NW2d 201 (2015). But where “the Legislature
has chosen to specifically limit the applicability of a statutory definition, the doctrine of in pari
materia is inapplicable.” People v Feeley, 499 Mich 429, 444; 885 NW2d 223 (2016).

The relevant provisions of the CPLA deal with the rules and procedures governing the
issuance, suspension, revocation, and reinstatement of CPLs, and the penalty for violating an
order that suspends or revokes an individual’s CPL. See MCL 28.428(7) and (8).” They

* We recognize that this principle of law was “not essential to [the] determination of” Quinn, and
therefore was likely nonbinding obiter dictum. Roberts v Auto-Owners Ins Co, 422 Mich 594,
597; 374 NW2d 905 (1985). Nonetheless, we find this dictum persuasive, particularly because
the Quinn Court classified it as a “[flamiliar contemporary example[]” of when “[t]he
Legislature may impose certain penalties regardless . . . of what the actor actually knew or did
not know.” Quinn, 440 Mich at 188.

3 At all times relevant to this case, MCL 28.428(7) and (8) provided:

(7) A suspension or revocation order or amended order issued under this
section is immediately effective. However, an individual is not criminally liable
for violating the order or amended order unless he or she has received notice of
the order or amended order.

(8) If an individual is carrying a pistol in violation of a suspension or
revocation order or amended order issued under this section but has not
previously received notice of the order or amended order, the individual shall be
informed of the order or amended order and be given an opportunity to properly
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provide, in pertinent part, that an individual cannot be criminally liable for violating the CPLA if
the individual did not receive notice that his or her CPL had been suspended or revoked. MCL
28.428(7) and (8). The CCW statute, on the other hand, makes a person criminally liable for
CCW if he or she carries a concealed pistol “without a license to carry the pistol as provided by
law[.]” MCL 750.227(2).

Defendant argues that the phrase “as provided by law” in MCL 750.227(2) refers to the
licensing procedures in MCL 28.428, and that the exemption from criminal liability for lack of
notice in MCL 28.428(7) and (8) applies to criminal liability under MCL 750.227(2). While the
CPLA and CCW statutes refer to the same subject matter (carrying concealed weapons), it is
clear that the Legislature chose to limit the applicability of CPLA’s criminal exemptions. The
CPLA and the CCW statutes are in separate codes of the Michigan Compiled Laws. MCL
28.428(7) states that “an individual is not criminally liable for violating the order or amended
order” that suspended or revoked their CPL, and MCL 28.428(8) states that an individual must
be given notice that their CPL was suspended or revoked “before an arrest is made for carrying
the pistol in violation of this act.”” (Emphasis added).* Nothing in the CPLA suggests that the
Legislature intended to expand the applicability of its provisions to other portions of the
Michigan Compiled Laws. Likewise, nothing in the CCW statute suggests that the Legislature
intended to incorporate MCL 28.428’s exemptions from criminal liability into the Michigan
Penal Code, where the CCW statute is located. The Michigan Penal Code provides numerous
exemptions to criminal liability for CCW. See, e.g., MCL 750.231; MCL 750.231a. Nowhere
do these exemptions reference MCL 28.428, nor does the Penal Code otherwise exempt a person
from criminal liability for CCW if the individual did not receive notice that their CPL had been
suspended or revoked. It is therefore clear that the Legislature chose to limit the applicability of
MCL 28.428’s exemptions from criminal liability solely to criminal liability under the CPLA,
and, thus, “the doctrine of in pari materia is inapplicable.” Feeley, 499 Mich at 444. Because
the doctrine of in pari materia is inapplicable, we decline to make the notice requirement in the

store the pistol or otherwise comply with the order or amended order before an
arrest is made for carrying the pistol in violation of this act.

The Legislature has since amended the statutory scheme addressing CPLs. See 2015 PA 3,
effective December 1, 2015; 2015 PA 207, effective December 1, 2015; 2017 PA 95, effective
October 11, 2017. All references to MCL 28.428 in this opinion refer to the version of MCL
28.428 in effect before these amendments.

* MCL 28.428(4) provides the criminal penalty for violating an order suspending or revoking a
CPL, stating in relevant part:

The licensee shall promptly surrender his or her license to the county clerk after
being notified that his or her license has been revoked or suspended. An
individual who fails to surrender a license as required under this subsection after
he or she was notified that his or her license was suspended or revoked is guilty of
a misdemeanor punishable by imprisonment for not more than 93 days or a fine of
not more than $500.00, or both.
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CPLA an element of CCW. See People v Kern, 288 Mich App 513, 522; 794 NW2d 362 (2010)
(explaining that a court may not add a provision to a statute that the Legislature saw fit to omit).

III. NOTICE

The prosecution alternatively argues that even if it was required to show that defendant
had notice that his CPL was revoked or suspended in order to prove CCW, the evidence provided
below demonstrated that defendant was served with adequate notice that he could not legally
possess a concealed pistol before his November 24, 2017 arrest for CCW. We agree.

A. STANDARD OF REVIEW

This Court reviews “a trial court’s decision on a motion to dismiss charges against a
defendant for an abuse of discretion.” Nicholson, 297 Mich App at 196. “A trial court may be
said to have abused its discretion only when its decision falls outside the range of principled
outcomes.” Id. A trial court’s factual findings are reviewed for clear error. People v Antwine,
293 Mich App 192, 194; 809 NW2d 439 (2011). “A finding of fact is clearly erroneous if, after
a review of the entire record, an appellate court is left with a definite and firm conviction that a
mistake has been made.” Id. (quotation marks and citation omitted).

B. ANALYSIS

Under MCL 28.428(7) and (8), an individual cannot be criminally liable or otherwise
arrested for carrying a pistol in violation of an order suspending or revoking the individual’s
CPL unless the individual received notice of the suspension or revocation. The LEIN entry,
dated November 24, 2017, stated that defendant’s CPL was revoked on June 6, 2015, and that a
peace officer served defendant with verbal notice of his CPL’s revocation. The trial court held
that this “verbal notice was insufficient.” Yet nothing in MCL 28.428 states how an individual
must be notified that his or her CPL has been revoked or suspended, only that the individual
receive notice. Therefore, the trial court erred in holding that verbal notice was insufficient
under MCL 28.428.

But even overlooking this legal error, the prosecution produced evidence establishing that
MCL 28.428’s notice requirement was otherwise satisfied. The relevant statutory provisions
provide that an individual cannot be criminally liable for carrying a concealed pistol unless the
individual received notice that their CPL was revoked or suspended. The uncontested evidence
showed that defendant received written notice that his CPL was suspended, and nothing suggests
that defendant had reason to believe that this suspension was lifted.

Defendant was sent a letter on September 12, 2013, informing him that his CPL was
suspended because of his August 30, 2013 OWI charge. The letter requested that defendant
appear before the Board on November 19, 2013. While that OWI charge was dismissed without
prejudice on October 29, 2014, the charge was refiled on November 5, 2014. At the November
19, 2013 meeting, which defendant chose not to attend, the Board confirmed that defendant’s
CPL was suspended because of the August 30, 2013 OWI charge. Thus, the evidence confirms
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that defendant received notice that his CPL was suspended. No evidence in the record suggests
that defendant had reason to believe his CPL was reinstated.” Thus, when defendant was
arrested on November 24, 2017, he had no reason to believe that he could legally carry a
concealed pistol. Accordingly, even if the CPLA required the prosecution to establish as an
element of CCW that defendant received notice that his CPL had been revoked or suspended, the
uncontested evidence confirms that defendant received notice that his CPL was suspended.
Thus, the exemptions from criminal liability in MCL 28.428 do not apply, and the trial court
erred by holding otherwise.

IV. CONCLUSION

Reversed and remanded. We do not retain jurisdiction.

/s/ Patrick M. Meter
/s/ Colleen A. O’Brien
/s/ Brock A. Swartzle

> In his motion to dismiss, defendant asserted that, “upon information and belief,” after the first
OWI charge was dismissed on October 29, 2014, the county clerk’s office informed him “that his
CPL would be reinstated.” Defendant also asserted that, “[u]pon information and belief,” the
November 24, 2017 incident “was the first time that [defendant] was given any notice that his
CPL was revoked,” since he did not receive any communication from the Board “despite
[defendant]’s multiple requests.” However, defendant’s assertions in his motion are not based on
actual evidence, such as testimony, affidavit, documentation, or otherwise. See People v
Meissner, 294 Mich App 438, 458; 812 NW2d 37 (2011) (stating that parties’ arguments are not
evidence).

But even accepting as true defendant’s assertions in his motion, he does not contend that
he believed that his CPL’s suspension was, in fact, lifted. At best, he was aware that his CPL
had been suspended and was unsure whether that suspension had been lifted, so he repeatedly
tried to contact the Board for clarification, which he never received. Thus, he had no reason to
believe that his CPL was not still, at the very least, suspended at the time of his November 2017
arrest.
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